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United States Court of Appeals, 

Fifth Circuit. 
FIRST FEDERAL SAVINGS AND LOAN ASSO-

CIATION, Plaintiff-Appellant, 
v. 

TWIN CITY SAVINGS BANK, FSB, and Twin City 

Savings Bank, FSA, Defendants-Appellees. 
No. 88-4261. 

 
March 17, 1989. 

 
Savings and loan which purchased participation in 

loan brought action against savings bank that had 

sold participation in loan, seeking rescission of con-

tract and return of purchase price, or alternatively, 

damages. The United States District Court for the 

Western District of Louisiana, at Shreveport, Donald 

E. Walter, J., found that selling bank had made ma-

terial misrepresentations of fact to purchasing savings 

and loan in sale of participation agreement, but con-

cluded that negligence of savings and loan's president 

barred its claims. Savings and loan appealed. The 

Court of Appeals, Alvin B. Rubin, Circuit Judge, 

held that: (1) evidence supported finding that savings 

and loan was negligent, but (2) negligence of savings 

and loan which purchased participation in loan did 

not bar savings and loan from obtaining relief for 

fraud from bank which sold participation in loan, 

under Louisiana law in effect at time of transaction. 
 
Reversed and remanded. 
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Appeal from the United States District Court for the 

Western District of Louisiana. 
 
Before RUBIN, GARZA and KING, Circuit Judges. 
 
ALVIN B. RUBIN , Circuit Judge: 
 
The issue presented is whether, under the pre-1985 

provisions of the Louisiana Civil Code, a contract 

may be rescinded for fraud when the party seeking 

rescission was negligent in not investigating the mi-

srepresentations. 
 

I. 
 
First Federal Savings and Loan contends that Twin 

City Savings Bank fraudulently deceived it when 

Twin City sold First Federal a participation in a loan, 

known as the ñSea Oatsò loan. First Federal seeks 

recision of the contract and return of the purchase 

price, or, alternatively, damages. 
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Twin City Savings Bank, which has its main office in 

Monroe, Louisiana, closed a loan the maximum 

amount of which was to be $8.6 million to Sea Oats 

of Juno Beach, Inc., on October 14, 1983. Sea Oats 

was to call on Twin City for disbursements from time 

to time to be used for the construction in Palm Beach, 

Florida, of 232 condominium units, which Sea Oats 

expected to complete in 18 months, by April 1985. 

As units were sold the proceeds were to be used to 

reduce the loan. Sea Oats would then seek further 

disbursements to finance the construction of addi-

tional units. Sea Oats contemplated that units would 

be sold while the project was being completed, with 

all units to be sold by September 1985. 
 
The loan was for a term of two years, but Sea Oats 

had options to extend the maturity date for two addi-

tional six-month periods if the loan were not in de-

fault. Twin City expected to be only the lead lender 

in the loan and to sell participations in it to other 

lenders. In accordance with its plan it sold a $1 mil-

lion participation to Unifirst Savings Bank of Jack-

son, Mississippi, retaining the remainder of the loan. 
 
Sea Oats fell behind its construction schedule, requir-

ing it to extend the estimated completion date for the 

project from April 1985 to August 1986. Two of Sea 

Oats's officers met with Bill Lewis, the President of 

Twin City, on November 5, 1985, in Monroe, Louisi-

ana, to advise him of the revised completion date, the 

new cash-flow projections, and the revised final sale 

date, which was November 1986, thirteen months 

later than had originally been contemplated. 
 
Originally, Sea Oats had expected to sell units at an 

average rate of 12 1/2 per month. A competitive 

project had, however, been completed, offering 

cheaper units nearer to town. As a result, by this time, 

Sea Oats had sold only 4 units per month, a total of 

49, and none of the sales had been closed. Therefore, 

Sea Oats had been unable to reduce the principal 

amount of the loan as originally planned. The balance 

due was $8.6 million, more than twice the amount 

that had been projected to be due in November. Al-

though Sea Oats requested an additional advance of 

$1 million, neither Twin City nor Sea Oats wished to 

advance additional funds. 
 
Twin City stopped further funding of the loan, and 

commissioned Linda Thomason, the president of the 

Thomason Corporation, a mortgage broker in Tampa, 

Florida, to sell participations in the Sea Oats loan and 

in a number of other loans. As a result of Thomason's 

efforts, Wayne Courtney, the president of First Fed-

eral, which has its home office in Mayfield, Ken-

tucky, communicated with her to express his interest 

in buying participations in construction loans matur-

ing within one year from the date of purchase. Tho-

mason arranged for Courtney to meet with Lewis and 

her in Monroe, Louisiana, on November 14, 1985. 
 
At this meeting, which was nine days after Lewis' 

meeting with Sea Oats's officials, the parties dis-

cussed a number of loans including Sea Oats's. 

Courtney was given access to the entire extensive file 

on that loan and permitted to review all the relevant 

documents. The district court did *727 not resolve a 

dispute concerning whether Courtney actually re-

viewed the Sea Oats file, but stated that Courtney's 

itinerary indicated that he would have had very little 

time to look through the files, apparently referring 

not only to the Sea Oats file but also to the files on 

other loans that were discussed. 
 
Following the meeting, Thomason sent Courtney a 

synopsis of information on the Sea Oats loan, indicat-

ing that the loan would mature in one year. Thoma-

son had prepared an information package called ñthe 

Blue Bookò on each of the loans being offered. Six 

days later she mailed him the Blue Book on Sea Oats, 

which contained a summary sheet stating that the 

loan would mature in one year. The Blue Book also 

contained a copy of the original Twin City commit-

ment letter to Sea Oats, dated September 12, 1983, 

stating that the term of the loan would be 24 months 

from closing, which would have been less than one 

year from the time when Twin City was negotiating 

with First Federal. In addition, it contained a copy of 

Sea Oats's promissory note with a maturity date of 

November 1, 1985, and a copy of the mortgage and 

security agreement, stating the same maturity date. 

While the building loan agreement, which was also 

contained in the Blue Book, referred to an option to 

extend the loan, the option itself was not contained in 

the Blue Book, nor was a later amendment to the 

commitment letter containing Twin City's agreement 

to the option. 
 
The Blue Book contained copies of Sea Oats's origi-

nal business plan, appraisals, and cash-flow projec-

tions, but it did not contain Sea Oats's November 4, 
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1984, revisions that had been delivered to Lewis of 

Twin City only fifteen days earlier. The Blue Book 

did contain a year-old market analysis, which did not 

mention the competing project. It contained no indi-

cation that the amount of the loan had been fully 

drawn by October 1984 or that Twin City had ceased 

funding the project. 
 
After Courtney had presented the Blue Book to First 

Federal's Executive Committee on November 26, 

1984, it approved purchase of a participation in the 

Sea Oats loan subject to a site inspection by Court-

ney. Two days later Courtney visited the Florida site 

and inspected the project for approximately one hour. 

Courtney was given access to the site, the surround-

ing area, and any documents relating to the loan. Al-

though Sea Oats had completed only 9 of the 29 

buildings planned, Courtney made a favorable report 

to the Executive Committee and signed an agreement 

to purchase a participation in the loan amounting to 

$1.9 million. When Twin City received this, it ad-

vanced $1 million to Sea Oats, retaining the remain-

ing $900,000. 
 
On December 12, Lewis wrote Courtney that, upon 

review of the participation certificate, he found that it 

did not reflect an increase in the loan amount result-

ing from the number of units under construction from 

40 to 72, and that the loan now had a ceiling of $9.6. 
 
Unifirst, the first bank that had bought a participation 

in the Sea Oats loan, became dissatisfied with Twin 

City's administration of the loan and, at its request, 

Twin City designated Unifirst lead lender. When Sea 

Oats was unable to repay the loan on November 8, 

1985, Unifirst extended it for an additional year. At 

the time of trial in 1987, construction of the Sea Oats 

project was not complete, and the loan was still unpa-

id. Sea Oats's president testified that, if the project is 

finally completed and all units are sold, the proceeds 

will be $3 million less than the balance due on the 

loans. 
 
While Twin City was lead lender, it sent First Federal 

all payments of interest it received, in accordance 

with the participation agreement. First Federal ac-

cepted a payment on December 3, 1985, paying in-

terest through October 31, and it accepted principal-

reduction payments from Unifirst on July 18, 1985, 

and August 15, 1985. 
 

The district court found that Twin City had made 

material misrepresentations of fact to First Federal in 

the sale of the participation agreement.
FN1 

 
FN1.First Fed. Sav. and Loan Ass'n v. Twin 

City Sav. Bank, No. 86-1152 (W.D.La. Feb. 

12, 1988) (memorandum ruling). 
 
*728 Specifically, Lewis recommended the Sea Oats 

loan to Courtney, when Courtney had specified a 

preference for a loan with a one-year term. Lewis 

was fully aware of the Option to Extend Loan as 

well as the financial difficulty that the Sea Oats 

project had encountered. Further, the Blue Book 

sent to Courtney containing copies of all of the in-

formational documents of the Sea Oats project con-

tained none of the revised sell-out or build-out 

dates or the cash flow projections. Lewis was well 

aware of these facts and did nothing to notify 

Courtney. 
Based on these findings, the Court continued, ñLewis' 

concealment of such facts constitutes a fraudulent 

misrepresentation of material facts.ò 
 
The court stated, however, that ñ[t]his fraudulent 

concealment ... does not constitute such fraud so as to 

render the agreement void ab initio, especially since 

Courtney had specified that he would also consider 

loans with a term of greater than one year.ò The court 

considered that the fraudulent actions did not, more-

over, permit First Federal to rescind the sale because 

ñ[t]he law is clear that where both parties have the 

ability to inspect the subject of the purchase, if the 

purchaser does not avail himself of this ability, óhe 

will not be heard to say he was deceived by the ven-

dors misrepresentations.ô ò 
FN2

 The court continued: 

ñThis Court will not accept the approach asserted by 

First Federal in which it would in effect be permitted 

to keep its blinders on. Courtney had all means avail-

able to him to inspect the project as well as the Sea 

Oats documents. He was careless in not doing so.ò 

Therefore, the court concluded that the negligence of 

the bank's president, Courtney, which is of course 

imputed to First Federal, barred its claim. 
 

FN2. Quoting Marsh Inv. Corp. v. Langford, 

620 F.Supp. 880, 885 (E.D.La.1985), 

aff'd,784 F.2d 184 (5th Cir.1986). 
 
In reaching this conclusion, the district court relied 

on the revised provisions of the Louisiana Civil 
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Code, which became effective only on January 1, 

1985, and which are not retroactive.
FN3 

 
FN3.Marsh Inv. Corp. v. Langford, 784 F.2d 

184, 185 n. 1 (5th Cir.1986). 
 
First Federal asserts that the district court was clearly 

erroneous in concluding that it was careless in failing 

to detect Twin City's fraud and, alternatively, if the 

court was not in error, it misinterpreted Louisiana law 

in holding that First Federal's negligence bars relief 

for fraud. While Twin City does not cross appeal, it 

does not concede that its actions were fraudulent. In 

addition to urging that the district court's judgment is 

correct, Twin City contends that First Federal is 

barred by laches and by actions that constituted a 

ratification of the agreement. 
 

II. 
 
[1] The district court's conclusion that First Federal 

was negligent may be reversed only if we find it 

clearly erroneous.
FN4

 The court's finding was, howev-

er, amply supported by the record. 
 

FN4.Fed.R.Civ.Proc. 52(a). 
 
The Building Loan Agreement did refer to the option 

to extend the loan. The district court's conclusion that 

ñ[a] careful review of the documentsò would have 

notified First Federal that ñthe term was or could be 

greater than one yearò was not unjustified. 
 
The district court also noted that Courtney was given 

access to Twin City's files. While these were volu-

minous, and it might, as First Federal argues, have 

been ñinefficientò for him to dig through them, the 

decision that it was negligent for Courtney not to 

avail himself of the opportunity is adequately sup-

ported. So too is the conclusion that Courtney should 

have been alerted to some irregularity by the fact 

that, when he inspected the site, only 9 of the planned 

29 buildings were under construction. Of course, the 

status of the project might have been the result of 

fully explicable and justified causes, but a fact-finder 

might reasonably conclude that it warranted inquiry. 

We therefore analyze the application*729 of the prin-

ciples of Louisiana law to the facts found by the dis-

trict court. 
 

III.  
 
[2] At the time of the transaction, the controlling 

principles of Louisiana law were set forth in Louisi-

ana Civil Code Article 1847. This provided: 
 
Fraud, as applied to contracts, is the cause of an error 

bearing on a material part of the contract, created 

or continued by artifice, with design to obtain some 

unjust advantages to the one party, or to cause an 

inconvenience or loss to the other. From which de-

finition are drawn the following rules: 
 
3. A false assertion as to the value of that which is the 

object of the contract, is not such an artifice as will 

invalidate the agreement, provided the object is of 

such a nature and is in such a situation that he, who 

is induced to contract by means of the assertion, 

might with ordinary attention have detected the 

falsehood.... 
 
4. But a false assertion of the value or cost, or quality 

of the object, will constitute such artifice, if the ob-

ject be one that requires particular skill or habit, or 

any difficult or inconvenient operation to discover 

the truth or falsity of the assertion....
FN5 

 
FN5.La.Civ.Code Ann. art. 1847 (West 

1952). 
 
The text of Louisiana Civil Code Art. 1954, which 

became effective after the events described and there-

fore is not applicable, states categorically the rule that 

the district court applied: 
 
Fraud does not vitiate consent when the party against 

whom the fraud was directed could have ascer-

tained the truth without difficulty, inconvenience, 

or special skill.
FN6 

 
FN6.La.Civ.Code Ann. art. 1954 (West 

1987). 
 
The official comment explains the meaning of the 

former article, 1847, and the change made by Art. 

1954: 
 
This Article is new. It changes the law in part. It ge-

neralizes the defense provided in C.C. Art. 1847(4) 

(1870) for cases involving false assertions of value, 
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cost, or quality.
FN7 

 
FN7.Id. comment (a) (emphasis added). 

 
This indicates that the redactors of Art. 1954 thought 

that, before the change, the defense permitted by Art. 

1847(4) was confined, as its text states, to ñfalse as-

sertions of value or cost, or quality.ò 
 
Somewhat inconsistently with this observation, how-

ever, the comment then states: 
 
This is consistent with views expressed by the Loui-

siana jurisprudence. In Rocchi v. Schwabacher & 

Hirsch, 33 La.Ann. 1364, 1368 (1881), the court 

asserted: ñWhere the means of knowledge are at 

hand, and equally available to both parties, and the 

subject of purchase is alike open to their inspec-

tion, if the purchaser does not avail himself of 

these means and opportunities, he will not be heard 

to say, ... that he was deceived by the vendor's mi-

srepresentations.ò In Forsman v. Mace, 111 La. 28, 

35 So. 372 (1903), the court said: ñAfter reading 

and carefully weighing the evidence pro and con 

the other grounds of nullity, we are not satisfied 

that the fraud complained of has been made out. 

Two of the plaintiffs were experienced timbermen. 

They were taken to the logging camp, and afforded 

the fullest kind of opportunity to examine and be 

informed as to the condition of the oxen, and as to 

the location and quantity of the timber. By so sim-

ple a thing as looking at the map of the parish they 

could have known of the distance. They went over 

the land to look at the timber, and if they did not go 

over all of it they have but themselves to blame.ò 

35 So. at 374.
FN8 

 
FN8.Id. 

 
That observation at least implies that the Louisiana 

jurisprudence, at least in the two cases cited, both 

decided more than eight decades earlier, had gone 

beyond the text of Art. 1847, whose language re-

ferred only to representations of value, cost, or quali-

ty. 
 
In our opinion, the decisions in these cases, however, 

do not support the interpretation placed on them. The 

quotations *730 from the opinions are indeed accu-

rate, but they must be placed in context. 

 
In Rocchi, the court found that the defendants, who 

were accused of fraud, were not guilty of this trans-

gression. The court said, ñThe evidence utterly fails 

to show that defendants ever made any representa-

tions touhing [sic] the quality of the lard which the 

agent bought from them, or warranted any lot of such 

commodity to be of any particular quality or market 

value.ò 
FN9

 It later added: 
 

FN9.33 La.Ann. 1364, 1367 (1881). 
 

A careful analysis of the testimony abundantly 

proves that defendants, who were not the manufac-

turers of the goods thus sold by them, were perfect-

ly and honestly ignorant of the defects of such 

goods, of which they had no more occasion, or bet-

ter means of judging than plaintiff or his broker 

had; that the quality of the lard was as well known 

to the vendee's agent as to the vendors, that the lat-

ter made no misrepresentations, and practiced no 

concealments, fraudulent or otherwise, touching 

the commodity which they were thus selling. And 

hence, we conclude that they are not responsible in 

law for the damages which plaintiff has suffered in 

this unfortunate speculation, brought about by the 

error of his own agent, who was not deceived by 

defendants, but was led astray by his own judg-

ment.
FN10 

 
FN10.Id. at 1368. 

 
In Forsman, as the quoted statement notes, the court 

found that fraud had not been ñmade out,ò and it did 

not find a fraudulent statement to which a defense 

under Art. 1847(4) could be asserted. It added, im-

mediately after what is quoted in the comment to Art. 

1954: 
 
We think the case is fully covered by paragraph 3 of 

article 1847, Civ.Code, reading as follows: ñA 

false assertion as to the value of that which is the 

object of the contract, is not such an artifice as will 

invalidate the agreement, provided the object is of 

such a nature and is in such a situation that he, who 

is induced to contract by means of the assertion, 

might with ordinary attention have detected the 

falsehood; he shall then be supposed to have been 

influenced more by his own judgment than the as-

sertion of the other. 
FN11 
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FN11.35 So. at 374 (emphasis added); see 

also La Croix v. Recknagel, 230 La. 842, 89 

So.2d 363 (1956). 
 
Patently, the court's decision was based not on para-

graph 4 but on paragraph 3. 
 
These two cases, moreover, represent but a fragment 

of the Louisiana jurisprudence for Article 1847(4) 

had been applied in a host of other cases before the 

codal revision. When first examined, the pre-1985 

Louisiana cases appear to be inexplicably in conflict 

concerning whether the defense is confined to misre-

presentations enumerated in art. 1874(4) (value, cost, 

or quality) or to misrepresentations in general. One 

fruitful method of analysis, however, as First Feder-

al's counsel suggests, is to examine the cases in 

which the litigation is between the perpetrator of a 

fraud and his negligent victim, who seeks to rescind 

the contract entered into as a result of the fraudulent 

misrepresentation, and those between a victim of 

fraud and an innocent third party, who asserts that the 

victim of the fraud was negligent, a situation that 

involves in essence determining which of two inno-

cent parties is to bear the loss occasioned by a third 

party's fraud. 
 
Let us first examine the application of Art. 1847 in 

suits between victim and perpetrator. The opinion of 

the Louisiana Supreme Court in American Guaranty 

Company v. Sunset Realty & Planting Company
FN12

 

supports the restrictive and literal application of Art. 

1847(4). In that case one Small, as the agent or joint 

adventurer of Sunset Realty & Planting Company 

obtained a quit-claim deed from American Guaranty 

by fraud. In American Guaranty's suit to set aside the 

quit-claim, the court found, ñit was apparent that the 

*731 representatives of the American were relying on 

[Small's] statements [concerning the value of and title 

to the property] and had not made and could not, 

without great difficulty and expense, make an investi-

gation to determine the value of the land.ò 
FN13

 Even 

though the misrepresentation was of value, therefore, 

the court set the transaction aside. In part of its leng-

thy opinion, however, the court observed: 
 

FN12. 23 So.2d 426 (La.1945) (on rehear-

ing). 
 

FN13.Id. at 459 (emphasis added). 

 
In the event the speaker is guilty of material misre-

presentation or concealment, the contract or deed is 

vitiated by his fraud, because he deceitfully ob-

tained the consent of the other party to the transac-

tion. An invitation by the offender to inspect or to 

investigate will not excuse him from his miscon-

duct as it is not a defense of his wrongdoing to 

stand before the court and plead that the defrauded 

party unwisely or carelessly trusted him and placed 

too much confidence in his honesty and truthful-

ness.
FN14 

 
FN14.Id. at 449. 

 
In Overby v. Beach

FN15
 the Louisiana Supreme Court 

likewise interpreted Art. 1847 restrictively in a suit 

by the buyer of an apartment house against the seller 

to rescind the sale for error or fraud, although appar-

ently the claim was made under the different terms of 

paragraph 3. After first affirming the dismissal of the 

action, the court granted a rehearing and held that the 

buyer had stated a cause of action, declaring: 
 

FN15.55 So.2d 873 (La.1951). 
 

A reconsideration of the matter has convinced us 

that our former view was erroneous and that para-

graph 3 of Article 1847 of the Civil Code, which 

was cited as authority supporting the conclusion, is 

without application to the factual allegations pre-

sented by the petition.... 
 

In the case at bar, the misrepresentation was not as 

to the value of the object of the contract but rather 

a misstatement concerning a quality of the object. 

It was not an assertion as to how much the apart-

ment house was worth or how much rent it should 

or would produce; it was the misrepresentation of a 

fact respecting the legal amount of rent the apart-

ments were actually bringing at the time the apart-

ment was confected. And, according to plaintiff's 

allegations, it was because of this representation 

that she was induced to purchase the property. 

These averments, which must be accepted as true 

for the purpose of considering the exception, amply 

state a cause for rescission attributable to error of 

fact under Articles 1821, 1823, 1826, 1845 and 

2529 of the Civil Code. 
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... the petition discloses a case of nullity resulting 

from fraud under Article 1847 of the Civil Code, as 

the false assertion forming the ground of complaint 

was not one as to the value of the object of the con-

tract which is given special consideration under pa-

ragraph 3 of the Article.
FN16 

 
FN16.Id. at 880. 

 
Similarly, in yet another suit between perpetrator and 

victim, the Louisiana Court of Appeal observed in 

Beal v. Loman and Nettleton Company: ñLoman ar-

gues further that the Beals breached their own duty to 

read the American policy which was attached to this 

letter. However, once the Beals were misled into be-

lieving that the coverage was the same, they were 

under no duty to read the attachment.ò 
FN17 

 
FN17.410 So.2d 318, 321 (La.Ct.App.1982). 

 
On the other hand, in Scott v. Bank of Coushatta

FN18
 a 

bank sought to hold a father and mother liable on a 

note forged by their son. The parents were innocent 

of complicity as was the bank, but the bank might 

readily have discovered the forgery by looking at the 

parents' signature card. The court characterized the 

bank's claim as one of error, and held that its ñlax 

banking practicesò precluded its recovery.
FN19 

 
FN18.512 So.2d 356 (La.1987). 

 
FN19.Id. at 363. 

 
A federal diversity-jurisdiction case, applying Loui-

siana law, permitted the negligence of the victim of 

the fraud to bar *732 recovery from an innocent par-

ty. In Marsh Investment Corporation v. Langford,
FN20

 

one John Langford had, as part of a fraudulent 

scheme to defraud a bank, secured the release of 

debts owed the bank by his mother. His mother was 

innocent of any involvement in the scheme. The 

bank, while equally innocent, might readily have dis-

covered Langford's fraud. Indeed, the district court 

characterized its conduct as ñgross fraud or negli-

gence,ò 
FN21

 and refused to set aside that part of the 

transaction by which Langford's mother had been 

released ñregardless of whether she is an innocent 

part in the [fraudulent] restructuring transaction or 

óthe beneficiary of her agent's calculated fraud.ô ò 
FN22 

 

FN20.721 F.2d 1011 (5th Cir.1983), on re-

mand,620 F.Supp. 880 (E.D.La.1985), 784 

F.2d 184, 185 (5th Cir.1986). 
 

FN21.620 F.Supp. at 885. 
 

FN22.Id. at 886. 
 
On appeal, we affirmed, stating: ñIt is clear to us that 

the pre-1985 Louisiana Civil Code contemplated that 

contracts may be rescinded for fraud, but where the 

defrauded party might have detected the fraud but for 

his negligence, he is estopped from claiming recis-

sion.ò 
FN23 

 
FN23.784 F.2d at 185 (citing La Croix v. 

Recknagel, 230 La. 842, 89 So.2d 363, 366-

67 (1956)). 
 
In Buxton v. McKendrick,

FN24
 on which Twin City 

relies, the court considered a suit by the victims of 

alleged fraud to set aside documents they had ex-

ecuted as a result of that deception. The court did not 

find that misrepresentations had been made by the 

party with whom the defendants were dealing, but 

stated that, even if some had been, they could not 

have been the direct cause of execution of the docu-

ments and could not be imputed to the defendants. 

The court quoted the opinion of the trial court, in 

which that court observed: 
 

FN24.223 La. 62, 64 So.2d 844 (1953). 
 

However far this opinion [American Guaranty Co.] 

may be interpreted to go, it does not and cannot de-

stroy the jurisprudence of this State that imposes 

upon every party to a contract the obligation of 

putting forth some effort to ascertain the nature of 

the engagement he is confecting. Certainly, it does 

not relieve one who undertakes an obligation of all 

responsibility whatsoever in ascertaining the nature 

thereof.
FN25 

 
FN25.64 So.2d at 849. 

 
This statement is pure obiter dicta. Moreover, Buxton 

did not turn on the failure of the plaintiff to investi-

gate, but on the finding that the alleged defrauded 

party did not rely on the alleged misrepresenta-

tions.
FN26 
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FN26.Id.; see also LaCroix v. Recknagel, 

230 La. 842, 89 So.2d 363, 366 (1956). 
 
Even in actions based on error, not fraud, Louisiana 

courts have repeatedly held that the buyer of a busi-

ness or other property need not examine public 

records, question third parties, or conduct detailed 

personal inspections to verify representations of the 

seller.
FN27

 If investigation to avoid error is not essen-

tial, it would seem a fortiori that lack of investigation 

ought not be a defense to fraud. 
 

FN27.See Carpenter v. Skinner, 224 La. 

848, 71 So.2d 133, 136 (1954); see also Gu-

aranty Sav. Assurance Co. v. Uddo, 386 

So.2d 670, 674 (La.Ct.App.1980), cert. de-

nied,389 So.2d 1126 (La.1980); Nugent v. 

Stanley, 336 So.2d 1058, 1063 

(La.Ct.App.1976); C.H. Boehmer Sales 

Agency v. Russo, 99 So.2d 475, 476-77 

(La.Ct.App.1958). 
 
To permit the perpetrator of a fraud to escape liability 

because of the failure of his victim to take precau-

tions to prevent deception imposes on an innocent 

party a duty of care to avoid the culpable conduct of a 

miscreant. Article 1847(4) carefully limits this exone-

ration to the kind of representation that is frequently 

characterized as mere puff or opinion, readily sus-

ceptible of verification, as is indeed shown by the 

limitation of the defense to those instances in which 

the truth might conveniently have been discovered. 

To generalize such a rule not only counterbalances 

the usual moral scale on which innocence and guilt 

are weighed but is contrary to the general rule of 

American law. Thus the Restatement (Second) of 

Torts states: ñThe recipient of a fraudulent represen-

tation of fact is justified*733 in relying on its truth, 

although he might have ascertained the falsity of the 

representation had he made an investigation.ò 
FN28

 

Indeed, the Comment to this section observes: 
 

FN28.Restatement (Second) of Torts § 540 

(1976). 
 
The rule stated in this Section applies not only when 

an investigation would involve an expenditure of 

effort and money out of proportion to the magni-

tude of the transaction, but also when it could be 

made without any considerable trouble or expense. 

Thus it is no defense to one who has made a frau-

dulent statement about his financial position that 

his offer to submit his books to examination is re-

jected.
FN29 

 
FN29.Id. comment a. 

 
Prosser and Keeton state in their standard work on 

Torts: 
 

The last half-century has seen a marked change in 

the attitude of the courts toward the question of jus-

tifiable reliance. Earlier decisions, under the influ-

ence of the prevalent doctrine of ñcaveat emptor,ò 

laid great stress upon the plaintiff's ñdutyò to pro-

tect himself and distrust his antagonist, and held 

that he was not entitled to rely even upon positive 

assertions of fact made by one with whom he was 

dealing at arm's length. It was assumed that any 

one may be expected to overreach another in a bar-

gain if he can, and that only a fool will expect 

common honesty. Therefore the plaintiff must 

make a reasonable investigation, and form his own 

judgment. The recognition of a new standard of 

business ethics, demanding that statements of fact 

be at least honestly and carefully made, and in 

many cases that they be warranted to be true, has 

led to an almost complete shift in this point of 

view. 
 

It is now held that assertions of fact as to the quan-

tity or quality of land or goods sold, the financial 

status of corporations, and similar matters inducing 

commercial transactions, may justifiably be relied 

on without investigation, not only where such in-

vestigation would be burdensome or difficult, as 

where land which is sold lies at a distance, but 

likewise where the falsity of the representation 

might be discovered with little effort by means eas-

ily at hand. The plaintiff is not required, for exam-

ple, to examine public records to ascertain the true 

state of the title claimed by the defendant. It is only 

where, under the circumstances, the facts should be 

apparent to one of his knowledge and intelligence 

from a cursory glance, or he has discovered some-

thing which should serve as a warning that he is 

being deceived, that he is required to make an in-

vestigation of his own.
FN30 

 
FN30. W. Keeton, D. Dobbs, R. Keeton & 

D. Owen, Prosser and Keeton on the Law of 
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Torts § 108, at 751-52; (5th ed. 1984) (foot-

notes omitted). 
 
Louisiana is, of course, a civilian jurisdiction, and the 

common-law course is not controlling. But civilian 

authority supports the same view. 
 
In 1980, Jacques Ghestin summarized French law as 

follows: 
 

Mais il faut aller plus loin et considérer que, de 

meme qu'en matiére d'erreur simple, la mauvaise 

foi de l'une des parties rend toujours l'erreur de 

l'autre excusable (70). Le ménsonge, par la gravité 

de son caractére intentionnel, interdit de tenir 

compte de l'imprudence ou de la naíveté de l'autre 

contractant. La jurisprudence la plus récente consa-

cre cette solution. Elle l'a admis lorsque le menteur 

était un professionnel (71); mais aussi lorsqu'il 

s'agissait d'un simple particulier (72) ou que la vic-

time était elle-méme un professionnel (73). Dans 

un arrét due 23 mai, 1977 (74) elle a expresément 

consid®r® que la constatation due dol ñqui avait 

provoqué l'erreur ... avait par lá méme justifié le 

caract®re excusable ... reconnu § cette erreurò. La 

solution est d'autant plus nette que le dol n'était 

d®duit que du ñsilence due mandataire des ven-

deursò. Ainsi l'erreur est toujours excusable lors-

qu'elle a été provoquée par un dol de l'autre partie. 

Les droits des divers États du Marché commun, á 

l'exception de la Belgique*734 et du Luxenbourg, 

sont d'ailleurs en ce sens (75).
FN31 

 
FN31. Ghestin, Traité de Droit Civil, Les 

Obligations: Le Contrat 340-41 (1980) (em-

phasis in original). 
 
This has been translated by Dr. Vernon V. Palmer, 

Professor of Law at Tulane University Law School, 

as follows: 
 

But it is necessary to go further and to consider 

that, just as in the case of a simple error, the bad 

faith of one of the parties always renders the error 

of the other party excusable. (70) The lie, because 

of the seriousness of its intentional aspect, forec-

loses taking into account the imprudence or the 

naivete of the other contracting party. The most re-

cent cases lay down this rule. They admit it when 

the liar was a professional (71); but also when a 

private individual was concerned (72) or when the 

victim himself was a professional (73). In a case 

dated May 23, 1977 (74) it was considered that a 

fraudulent affirmation ñwhich had provoked the er-

ror ... had by itself justified the error as an excusa-

ble one.ò This solution is all the more clear because 

the fraud involved was only deduced from ñthe si-

lence of the vendors' agent.ò Thus the error is al-

ways excused when it has been provoked or caused 

by the fraud of the other party. The laws in various 

countries of the Common Market, with the excep-

tion of Belgium and Luxembourg, are also of the 

same view. 
 
The 1984 edition of Dalloz' Encyclopedie confirms 

Ghestin's summary: ñEn revanche la simple impru-

dence du demandeur parait a priori moins grave que 

la faute intentionnelle de l'autre partie.ò 
FN32

 (ñThe 

simple imprudence of the plaintiff would appear a 

priori  less grave than the intentional fault of the other 

party.ò) 
 

FN32. Dalloz, Encyclopedie, Dol § 20 

(1984). 
 
Louisiana has chosen a different course for the future 

in its codal revision but that does not warrant the re-

construction of its logically sound, morally defensi-

ble, and explicit earlier code article. 
 

IV. 
 
The district court did not need to reach and therefore 

did not consider the alternative defenses, laches, and 

ratification. We remand for its determination of these 

issues. 
 
For the reasons given, we REVERSE the judgment 

dismissing this action and REMAND for further pro-

ceedings consistent with this opinion. 
 
C.A.5 (La.),1989. 
First Federal Sav. and Loan Ass'n v. Twin City Sav. 

Bank, FSB 
868 F.2d 725 
 
END OF DOCUMENT 
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United States Court of Appeals, 

Fifth Circuit. 
Tilmon McCUIN, Willie Joe McCullough, Gary Don 

Robertson, et al., Plaintiffs-Appellees, 
Equal Employment Opportunity Commission, Inter-

venor-Appellee, 
v. 

TEXAS POWER & LIGHT CO., Etc., Defendant-

Appellant. 
James Edmond DOW, et al., Plaintiffs-Appellees, 

v. 
CITY OF TYLER, Texas, Defendant-Appellant. 

Nos. 82-2230, 83-2115. 
 

Sept. 19, 1983. 
 
In employment discrimination action, question before 

court was whether or not employment of judge's 

brother-in-law as local counsel for defendant required 

disqualification of local counsel or recusal of judge. 

The United States District Court for the Eastern Dis-

trict of Texas, Robert M. Parker, J., 538 F.Supp. 311, 

held that employment of judge's brother-in-law as 

local counsel did not require recusal of judge but did 

require disqualification of counsel. Defendant ap-

pealed. Civil rights action against city, raising similar 

issues, was consolidated with employment discrimi-

nation action for argument. The Court of Appeals, 

Alvin B. Rubin, Circuit Judge, held that: (1) where 

brother-in-law of judge to whom cases had been as-

signed was retained by defendants, had apparently 

participated in discovery proceedings in both cases, 

and had, simply by virtue of his enrollment, a sub-

stantial interest in the outcome of the proceedings, 

judge was required to recuse himself and, further, 

was disqualified to conduct any further proceedings 

in either case, including entry of order reassigning 

cases to another trial judge, and (2) counsel may not 

be chosen solely or primarily for purpose of disquali-

fying the judge. 
 
Remanded. 
 

West Headnotes 
 

[1] Judges 227 46 
 
227 Judges 
      227IV Disqualification to Act 
            227k46 k. Relationship to Attorney or Coun-

sel. Most Cited Cases 
Congressional purpose of judicial disqualification 

statute mandating judge's disqualification in cases in 

which a person related within the third degree to the 

judge or the judge's spouse is acting as a lawyer or 

has a substantial interest in the outcome of the pro-

ceedings was to adopt a categorical rule that would 

be self-enforcing. 28 U.S.C.A. § 455(b)(5)(ii, iii).  
 
[2] Judges 227 46 
 
227 Judges 
      227IV Disqualification to Act 
            227k46 k. Relationship to Attorney or Coun-

sel. Most Cited Cases 
Judicial disqualification statute, mandating judge's 

disqualification in cases in which a person related 

within the third degree to the judge or the judge's 

spouse is acting as a lawyer, applies whenever the 

judge's relative acts as a lawyer ñin the proceeding,ò 

whether or not he is enrolled as counsel. 28 U.S.C.A. 

§ 455(b)(5)(ii). 
 
[3] Judges 227 53 
 
227 Judges 
      227IV Disqualification to Act 
            227k52 Waiver of Disqualification or Objec-

tions 
                227k53 k. In General. Most Cited Cases 
      (Formerly 227k52) 
Judicial disqualification cannot be waived. 28 

U.S.C.A. § 455. 
 
[4] Judges 227 39 
 
227 Judges 
      227IV Disqualification to Act 
            227k39 k. Nature and Effect in General. Most 

Cited Cases 
Issue of judicial disqualification is solely one of law. 

28 U.S.C.A. § 455. 
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[5] Judges 227 46 
 
227 Judges 
      227IV Disqualification to Act 
            227k46 k. Relationship to Attorney or Coun-

sel. Most Cited Cases 
Where brother-in-law of judge to whom cases had 

been assigned was retained by defendants in both 

cases, had apparently participated in discovery pro-

ceedings in those cases, and had, simply by virtue of 

his enrollment, a substantial interest in outcome of 

the proceedings, judge was required to recuse himself 

and, further, was disqualified to conduct any further 

proceedings in either case, including entry of orders 

reassigning the cases to another trial judge. 28 

U.S.C.A. §§ 137, 455, 455(b)(5)(ii, iii).  
 
[6] Attorney and Client 45 62 
 
45 Attorney and Client 
      45II Retainer and Authority 
            45k62 k. Rights of Litigants to Act in Person 

or by Attorney. Most Cited Cases 
Litigants have a right to be represented by counsel 

and this ordinarily implies right to lawyers of their 

choice; right to counsel does not, however, entail 

absolute freedom of choice: counsel must be member 

of the bar and must be admitted to practice before the 

court in which he appears; he must not have a con-

flict of interest with another party; and his employ-

ment must not entail disclosure of confidential infor-

mation. ABA Code of Prof.Resp., Canons 4, 5; DR4-

101(B), DR5-105(A). 
 
[7] Constitutional Law 92 3992 
 
92 Constitutional Law 
      92XXVII  Due Process 
            92XXVII(E)  Civil Actions and Proceedings 
                92k3991 Trial 
                      92k3992 k. In General. Most Cited 

Cases 
      (Formerly 92k314) 
Subject to certain limitations, right to counsel, ex-

pressly guaranteed by the Sixth Amendment in crim-

inal cases, is no less fundamental in civil cases and 

springs from both statutory authority and from the 

constitutional right to due process of law. U.S.C.A. 

Const.Amends. 6, 14; 28 U.S.C.A. § 1654. 

 
[8] Attorney and Client 45 62 
 
45 Attorney and Client 
      45II Retainer and Authority 
            45k62 k. Rights of Litigants to Act in Person 

or by Attorney. Most Cited Cases 
Right to counsel of one's choice should be balanced 

in cases in which it is challenged against right to ñun-

tainted prosecution of the lawsuitò and society's need 

to maintain the highest ethical standards of profes-

sional responsibility. 
 
[9] Attorney and Client 45 62 
 
45 Attorney and Client 
      45II Retainer and Authority 
            45k62 k. Rights of Litigants to Act in Person 

or by Attorney. Most Cited Cases 
Right to counsel of one's choice cannot be exercised 

without thought to the needs of effective administra-

tion of justice. 
 
[10] Judges 227 39 
 
227 Judges 
      227IV Disqualification to Act 
            227k39 k. Nature and Effect in General. Most 

Cited Cases 
In light of Congressional intent behind judicial disqu-

alification statute and needs of judicial efficiency, 

counsel may not be chosen by parties to litigation 

solely or primarily for purpose of disqualifying the 

judge, and district court threatened with such ma-

neuvers need not confine itself to grievance proceed-

ings against errant counsel. 28 U.S.C.A. § 455. 
 
[11] Judges 227 46 
 
227 Judges 
      227IV Disqualification to Act 
            227k46 k. Relationship to Attorney or Coun-

sel. Most Cited Cases 
Lawyer should not lend himself to contrivance by 

which his services are sought not for his ability but 

solely because his relationship with a judge enables 

the litigant who employs him to exercise a de facto 

peremptory challenge to the judge. 28 U.S.C.A. §§ 

455, 455(b)(5)(ii, iii); ABA Code of Prof.Resp., Ca-

non 9. 
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*1257 Charles H. Clark, Tyler, Tex., for defendant-

appellant in No. 83-2115. 
 
Mike Patterson, Richard Grainger, Tyler, Tex., for 

James Edmond Dow, et al. 
 
Burford & Rayburn, Catherine A. Gerhauser, John F. 

McCarthy, Jr., J. Dan Bohannan, Dallas, Tex., for 

defendant-appellant in No. 82-2230. 
 
Daves & McCabe, Larry R. Daves, Nell Hahn, Tyler, 

Tex., for plaintiffs-appellees in No. 82-2230. 
 
Kenneth J. Burchfiel, E.E.O.C., Washington, D.C., 

for intervenor-appellee. 
 
Appeals from the United States District Court for the 

Eastern District of Texas. 
 
Before RUBIN and TATE, Circuit Judges, and 

STAGG 
FN*

, District Judge. 
 

FN* District Judge of the Western District 

of Louisiana, sitting by designation. 
 
ALVIN B. RUBIN , Circuit Judge: 
 
The right to counsel, safeguarded by the constitution-

al guarantee of due process of law, includes the right 

to choose the lawyer who will provide that represen-

tation. The defendants in each of these cases em-

ployed the brother-in-law of the judge before whom 

the case was pending. That judge then assigned the 

case to another judge, who found that in each case, 

the defendant had engaged the judge's relative as a 

strategem in order to disqualify the judge and that the 

employment was a sham. We hold that the judge to 

whom each case was initially assigned was required 

to disqualify himself as soon as he became aware that 

his brother-in-law had been enrolled as counsel. He, 

therefore, should not have taken any further action in 

either case, and the reassignment order was improper. 

Accordingly, we remand the cases for reassignment 

in an appropriate manner. 
 
Because the motion to disqualify the lawyer will be 

pending on remand, and because it has been fully 

briefed, we address the merits to provide guidance to 

the district judge. We consider a litigant's right to be 

represented by counsel of his choice, the lawyer's 

professional obligation expressed in the Code of Pro-

fessional Responsibility, and the need to preserve the 

integrity and efficiency of the judicial system. We 

conclude that, if the district court should find in ei-

ther case that the sole or primary motive for retaining 

the relative of the original judge was to disqualify 

that judge, the lawyer must be disqualified. 
 

I. Facts 
 

A. No. 82-2330, McCuin v. Texas Power & Light 

Co.
FN1 

 
FN1. The two cases were consolidated for 

argument because of the similarity of the is-

sues. The district court opinion in McCuin is 

reported at 538 F.Supp. 311 (E.D.Tex.1982). 

The unreported judgment of the same judge 

in Dow relies on the reasons given in the 

McCuin opinion. 
 
In 1975, Tilmon McCuin filed a class action in the 

Sherman Division of the Eastern District of Texas, 

alleging that Texas Power discriminates against black 

employees. The case was automatically assigned to 

Chief Judge William Wayne Justice, who at that time 

was the only judge in the Eastern District assigned to 

the Sherman Division. The Eastern District has sev-

eral other divisions: Beaumont, Tyler, Marshall, Par-

is, *1258 Texarkana, and Lufkin. Because Texas 

Power does business in forty-eight counties in nor-

theastern Texas, it might have been sued on this 

claim in any division of the Eastern District. The dis-

trict court intimated that the plaintiffs may have cho-

sen to sue in the Sherman Division because cases in 

that division were assigned only to Chief Judge Jus-

tice and because they may have thought he would be 

more favorably disposed to their cause than other 

judges.
FN2 

 
FN2. ñThe fact that the plaintiffs may well 

be guilty of forum shopping themselves, in 

filing their lawsuit in the Sherman Division 

to guarantee that Judge Justice would pre-

side, offers no support to the Defendant in 

the present matter.ò 538 F.Supp. at 314. 
 
The case proceeded slowly. In 1978, the plaintiffs 

filed their sixth amended complaint alleging for the 

first time that Texas Power's employment practices 

also discriminate against females. At this stage, the 
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Equal Employment Opportunity Commission was 

permitted to intervene. The plaintiffs had moved for 

class certification in 1975, but no certification hear-

ing was held until 1980, by which time a considera-

ble amount of discovery had taken place. Chief Judge 

Justice granted the motion to certify a class of plain-

tiffs in September, 1981. 
 
Two months later, in November 1981, more than six 

years after suit had been filed, Texas Power requested 

that the Clerk add as co-counsel an additional lawyer, 

J. Mike Rowan, who is the brother of Chief Judge 

Justice's wife. The plaintiffs then moved to disqualify 

Mr. Rowan as counsel and for the ñlimited recusalò 

of Chief Judge Justice for the purpose of ruling on its 

motion. Chief Judge Justice signed an order assigning 

the entire case to Judge Robert Parker ñfor such ac-

tion as may be required.ò 
 
The local rules contain no provision for reassignment 

of cases if a judge is disqualified. Two judges, in-

cluding Judge Parker, sit in the Beaumont Division. 

Chief Judge Justice and Judge William M. Steger are 

now, and were in 1981, assigned to both the Tyler 

and Sherman Divisions. 
 
After a hearing, Judge Parker found that Texas Power 

had ñintentionally created a conflict under the [disqu-

alification] statute, and now seeks to benefit from the 

statute's protection.ò 538 F.Supp. at 314. He noted 

that, although Texas Power had employed Rowan on 

a retainer for almost a decade, the case had been 

pending for six years before it sought to associate 

him in the litigation. He added: ñ[Rowan] has no rep-

utation for expertise in class actions or employment 

discrimination law, and virtually none in litigation. 

His primary qualification as a trial lawyer arose with 

the enactment of amended [28 U.S.C.] section 455, 

and consists of his ability, up until now, to assist liti-

gants in removing themselves from Judge Justice's 

purview.ò Id. He noted that, in a case tried before him 

on the same day as the hearing in this case, Chief 

Judge Justice had recused himself after Rowan was 

associated and Rowan had thereafter made no ap-

pearance in the proceeding. He took judicial notice 

that the City of Tyler had associated Rowan in the 

Dow case, which is companion to McCuin in this 

appeal, and concluded: ñThe practice is fast becom-

ing epidemic.ò Id. He characterized employment of 

Rowan as a ñployò and added, ñ[I]t suffices to remark 

that it is most certainly a sham.ò Id. 

 
He then concluded: ñA litigant should not be permit-

ted to utilize a disqualification issue as part of his 

trial strategy.ò Id. (quoting Potashnick v. Port City 

Construction Co., 609 F.2d 1101, 1115 (5th Cir.), 

cert. denied,449 U.S. 820, 101 S.Ct. 78, 66 L.Ed.2d 

22 (1980)). He disqualified Rowan, ordered the re-

moval of any documents on file that are ñthe product 

of [his] handiwork,ò ruled inadmissible at trial ñany 

discovery or other work that Mr. Rowan has prepared 

for the case,ò and required Rowan to return any fees 

Texas Power had paid to him. He also ordered the 

case ñreturned to Judge Justice's court for further 

proceedings.ò 
 
Texas Power challenges these findings of fact as 

clearly erroneous. SeeFed.R.Civ.P. 52(a). Because we 

conclude that Chief Judge Justice should have taken 

no action *1259 in the case, even to allot it to another 

judge, after Rowan enrolled as counsel, we do not 

assess the findings. 
 

B. No. 83-2115, Dow v. City of Tyler 
 
Dow and 18 other plaintiffs each filed separate suits 

against the City of Tyler on February 23, 1982. Each 

suit alleged that the city had violated the plaintiff's 

civil rights during a lengthy undercover drug opera-

tion carried out in 1978 and 1979. All of the suits 

were filed in the Tyler Division. The cases were, in 

accordance with local rule, assigned by random draw. 

Twelve were assigned to Chief Judge Justice and 

seven were assigned to Judge Steger. 
 
Represented by attorney Charles H. Clark, the City 

filed its answer in all 19 cases on March 9, 1982. 

Two weeks later the City associated Rowan as addi-

tional counsel in all of the cases. The City later filed 

a motion to consolidate all of the cases with the first 

case filed. Because the first of the 19 suits had been 

assigned to Judge Steger, all of the cases would be 

heard in his court if the motion were granted. Unlike 

many other districts, however, the Eastern District 

has no rule that provides for the assignment of all 

related cases to a single judge. The plaintiffs opposed 

the consolidation motion and it has not yet been de-

cided. The plaintiffs filed a motion to disqualify Ro-

wan and Chief Judge Justice referred all of the cases 

assigned to him to Judge Parker ñfor such action as 

may be required.ò After holding an evidentiary hear-

ing, Judge Parker granted the motion for the same 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=345&FindType=Y&ReferencePositionType=S&SerialNum=1982122000&ReferencePosition=314
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=28USCAS455&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1980100268&ReferencePosition=1115
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1980100268&ReferencePosition=1115
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1980100268&ReferencePosition=1115
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980224004
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980224004
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR52&FindType=L


  
 

FOR EDUCATIONAL USE ONLY Page 5 

714 F.2d 1255, 73 A.L.R. Fed. 863, 32 Empl. Prac. Dec. P 33,818, 32 Fed.R.Serv.2d 1575 
(Cite as: 714 F.2d 1255) 

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 

reasons he gave in McCuin. 
 

II . Judicial Disqualification 
 
Before Congress amended the judicial disqualifica-

tion statute in 1974, a judge's kinship to a lawyer 

appearing before him did not automatically require 

the judge's recusal.
FN3

 The statute provided simply 

that the judge was to disqualify himself if the rela-

tionship would ñrender it improper, in his opinion, 

for him to sit....ò 
FN4

 In a report recommending a 

change in the statute, a House of Representatives 

Committee criticized this standard because it ñmade 

the judge himself the sole decider of ... the relation-

ships which would be improper and lead to disquali-

fication.ò 
FN5

 Congress, therefore, amended the sta-

tute to mandate the judge's disqualification in cases in 

which a person related within the third degree to the 

judge or the judge's spouse is acting as a lawyer or 

has a substantial interest in the outcome of the pro-

ceedings.
FN6 

 
FN3.See, e.g., Ex Parte McCardle, 73 U.S. 

(6 Wall.) 318, 18 L.Ed. 816 (1868) (case 

presented by Justice Field's brother); Volt-

mann v. United Fruit Co., 147 F.2d 514 (2d 

Cir.1945) (judge's son-in-law member of 

firm representing defendant); Pessin v. Kee-

neland Ass'n, 274 F.Supp. 513 

(E.D.Ky.1967) (son of judge's deceased 

half-brother member of firm representing 

defendant). 
 

FN4.28 U.S.C. § 455 (1970), amended, Act 

of Dec. 5, 1974, Pub.L. No. 93-512, § 1, 88 

Stat. 1609 (codified as amended at 28 

U.S.C. § 455 (1976 & Supp. V 1981)). The 

1978 amendment simply deleted the words 

ñreferee in bankruptcyò from subsections (a) 

and (e) of the statute. 
 

FN5. H.R.Rep. No. 1453, 93d Cong., 1st 

Sess. --- (1973), reprinted in 1974 U.S.Code 

Cong. & Ad.News 6351, 6352. [hereinafter 

cited as House Report]. 
 

FN6. The statute provides: 
 

(b) [a judge] shall also disqualify himself 

in the following circumstances 

 
.... 

 
(5) he or his spouse, or a person within the 

third degree of relationship to either of 

them, or the spouse of such a person: 
 

.... 
 

(ii) Is acting as a lawyer in the proceed-

ing; 
 

(iii) Is known by the judge to have an in-

terest that could be substantially affected 

by the outcome of the proceeding. 
 

28 U.S.C. § 455(b) (1976). 
 
[1][2] The legislative history of the amendment to § 

455 indicates that Congress' purpose was to adopt a 

categorical rule that would be self-enforcing.
FN7

 In 

Po*1260tashnick, we noted that § 455 makes it the 

judge's duty to disqualify himself as soon as he is 

aware that the grounds exist. The mandate is made 

inexorable by an express prohibition against waiv-

er.
FN8

 The statute applies whenever the judge's rela-

tive acts as a lawyer ñin the proceeding,ò whether or 

not he is enrolled as counsel. In United States ex rel. 

Weinberger v. Equifax, Inc., 557 F.2d 456, 463 (5th 

Cir.1977), cert. denied,434 U.S. 1035, 98 S.Ct. 768, 

54 L.Ed.2d 782 (1978), we held that one ñacts as a 

lawyerò within the meaning of § 455(b)(5)(ii) when 

he actually participates in the case. There is evidence 

in the record that Rowan has participated in discov-

ery proceedings in both cases. Rowan's participation 

in these cases, therefore, required Chief Judge Jus-

tice's recusal. 
 

FN7.Davis v. Board of School Commission-

ers, 517 F.2d 1044, 1051 (5th Cir.1975), 

cert. denied,425 U.S. 944, 96 S.Ct. 1685, 48 

L.Ed.2d 188 (1976); see also United States 

v. Conforte, 624 F.2d 869, 880 (9th Cir.) 

(statute is self-enforcing and duty to disqua-

lify is on judge), cert. denied,449 U.S. 1012, 

101 S.Ct. 568, 66 L.Ed.2d 470 (1980); SCA 

Services, Inc. v. Morgan, 557 F.2d 110, 117 

(7th Cir.1977) (per curiam) (ñThe provisions 

of [§ 455] are mandatory; they are addressed 

to the judge and require that he disqualify 
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himself in certain circumstances.ò). 
 

FN8.28 U.S.C. § 455(e). The Judicial Con-

ference had disapproved this subsection and 

recommended that waiver be permitted, stat-

ing: 
 

The provision of the Code, Canon 3D, 

permitting a remittal of disqualification by 

agreement of the parties and their attor-

neys in circumstances where ñthe judge's 

relationship is immaterial ....ò may in a 

particular case be advantageous to the liti-

gants and in the best interests of the ad-

ministration of justice. 
 

Report of the Joint Committee on the 

Code of Judicial Conduct ----, reprinted in 

House Report, supra note 5, at ---, and in 

1974 U.S.Code Cong. & Ad.News 6351, 

6361. 
 

The drafters explained their rejection of 

the Conference's recommendation: 
 

Thus ... a kinship within the third degree 

cannot be waived under the provision of 

this bill. While the ABA canon on disqua-

lification would permit waiver in th[is] in-

stance[ ], the committee believes that con-

fidence in the impartiality of federal 

judges is enhanced by a more strict treat-

ment of waiver. There are approximately 

667 federal judges, active and retired. The 

statutes contain ample authority for chief 

judges to assign other judges to replace ... 

a ... judge who becomes disqualified. 
 

House Report, supra note 5, at ---, re-

printed in 1974 U.S.Code Cong. & 

Ad.News 6351, 6357. 
 
Even if, however, Rowan had not actually partici-

pated in pretrial discovery, we would be constrained 

to hold that he began participating in the case when 

he enrolled as counsel of record. The judge may not 

wait to see what part the lawyer-relative will play. It 

would defeat the bright-line purpose of the statute for 

a judge to continue to preside over a case in which 

one of his relatives is counsel of record until the mo-

ment when that lawyer chooses to change his role 

from passive to active participation, putting the case 

under a Damoclean sword that will fall whenever the 

judge's relative chooses to cut the hair by emerging 

from passivity. 
 
This conclusion is reinforced by another section of 

the statute requiring the judge's disqualification when 

a relative has an interest in the case that ñcould be 

substantially affected by [its] outcome.ò 28 U.S.C. § 

455(b)(5)(iii). A fortiori, counsel of record in a case 

must have such an interest, else why would he enroll? 

We have held that, when a partner in a law firm that 

is counsel in a case is related to a judge within the 

third degree, the partner automatically has an interest 

that could be substantially affected by the outcome of 

the proceedings. Potashnick, 609 F.2d at 1113. Hence 

Rowan, who enrolled as an individual, has a ñsub-

stantial interestò in the outcome of these proceedings. 
 
[3][4] In Dow, the City of Tyler argues that, because 

Rowan's enrollment as counsel automatically disqua-

lified Chief Judge Justice, he had no alternative but to 

recuse himself and allow the case to be reallotted in 

accordance with local practice. Accordingly, the City 

argues, his order referring the case to Judge Parker 

should be set aside. Texas Power does not make that 

argument in its McCuin brief. It did, however, argue 

in the district court that ñthe only orders [sic] which 

[Chief Judge] Justice may properly enter in this case 

is an order of recusal reassigning this case to another 

trial judge.ò We consider the issue in both cases be-

cause disqualification cannot be waived, the issue is 

solely one of law,
FN9

 and it would be unfair to reach 

different results in these two cases so intimately re-

lated. 
 

FN9.See generally City of Waco v. Bridges, 

710 F.2d 220, 226-28 (5th Cir.1983). 
 
[5] The business of a court having more than one 

judge is divided among the judges *1261 as provided 

by the rules and orders of the court. 28 U.S.C. § 137 

(1976). The local rules of court for the Eastern Dis-

trict of Texas contain no provision for the reassign-

ment of cases in which a judge is disqualified. Sec-

tion 137 provides that, in the absence of such rules 

and orders, it is the duty of the chief judge of the dis-

trict to assign cases, but patently that judge has no 

authority to sign such an order, or any other judicial 

order, pertaining to a proceeding in which he is dis-
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qualified. To permit a disqualified chief judge to se-

lect the judge who will handle a case in which the 

chief judge is disabled would violate the congres-

sional command that the disqualified judge be re-

moved from all participation in the case. It might, in 

addition, create suspicion that the disqualified judge 

will select a successor whose views are consonant 

with his. Congress intended the statutory antisepsis to 

be absolute in order to avoid any bacterium of im-

pugnment. 
 
We, therefore, must vacate Chief Judge Justice's or-

der assigning the cases to Judge Parker and remand 

the cases to the district court. Because Chief Judge 

Justice is disqualified to conduct any further proceed-

ings in both of the cases, they shall be reallotted in 

accordance with local practice, if one exists; if not, 

they shall be referred to the senior active judge of the 

district as Acting Chief Judge for reallotment.
FN10 

 
FN10.28 U.S.C. § 136(e) (1976). 

 
Because the merits of the cases have been fully 

briefed and because no other courts have broken this 

ground to guide the district judge on remand, we set 

forth the controlling principles.
FN11 

 
FN11. In In re Continental Investment 

Corp., 637 F.2d 1 (1st Cir.1980), the court 

declined to take this step. Yet in that in-

stance there were decisions from other cir-

cuit courts enunciating the guiding prin-

ciples. Id. at 8. Those principles had been 

announced by courts as a matter of discre-

tion in cases in a posture much like the one 

we are now presented with. See cases cited 

at 637 F.2d at 8. But see Appalachian Power 

Co. v. Train, 566 F.2d 451, 459 (4th 

Cir.1977); Collin v. Chicago Park Dist., 460 

F.2d 746, 760 (7th Cir.1972). 
 

III. Is Judge-Shopping Reprobated? 
 
Forum-shopping is sanctioned by our judicial system. 

It is as American as the Constitution, peremptory 

challenges to jurors, and our dual system of state and 

federal courts. The extension in Article III of federal 

judicial power to ñcontroversies between citizens of 

different states,ò implemented by statute continuous-

ly since 1789,
FN12

 permits a plaintiff who might sue 

in a state court to select a federal forum for the claim. 

The statutory provision for removal to federal courts 

of such diversity cases filed in state court permits the 

defendant to opt for a federal forum.
FN13

 Vi rtually all 

causes of action created by federal law may be as-

serted in either a state or a federal court.
FN14

 Many 

claims that may be asserted in the courts of one state 

may also be asserted in the courts of another. Not 

only may a litigant frequently select among several 

jurisdictions, he may, within a jurisdiction, lay venue 

in more than one court.
FN15 

 
FN12.28 U.S.C. § 1332 (1976). See Act of 

Sept. 24, 1789, 1 Stat. 73. The jurisdiction 

was restricted to cases in which the matter in 

dispute exceeded five hundred dollars and 

was concurrently within the jurisdiction of a 

state court. 
 

FN13.28 U.S.C. § 1441 (1976). 
 

FN14.See Maine v. Thiboutot, 448 U.S. 1, 

100 S.Ct. 2502, 65 L.Ed.2d 555 (1980); 

Martinez v. California, 444 U.S. 277, 283 n. 

7, 100 S.Ct. 553, 558 n. 7, 62 L.Ed.2d 481, 

488 n. 7 (1980). Congress did not grant fed-

eral courts general jurisdiction over claims 

arising under the Constitution and laws of 

the United States until 1875. See generally, 

P. Bator, P. Mishkin, D. Shapiro & H. 

Wechsler, The Federal Courts and the Fed-

eral System 845-50 (2d ed. 1973). 
 

FN15.28 U.S.C. § 1391 (1976). 
 
The existence of these choices not only permits but 

indeed invites counsel in an adversary system, seek-

ing to serve his client's interests, to select the forum 

that he considers most receptive to his cause. The 

motive of the suitor in making this choice is ordinari-

ly of no moment: a court may be selected because its 

docket moves rapidly, its discovery procedures are 

liberal, its jurors are generous, the rules of law ap-

plied are more favorable, or the judge who pre-

sides*1262 in that forum is thought more likely to 

rule in the litigant's favor. 
 
Even in a particular forum, other tactical measures 

are available to determine who will be the trier of 

fact. For most causes of action, the plaintiff in a fed-

eral court may seek either a jury trial or a bench tri-

al.
FN16

 In these cases, if the plaintiff waives trial by 
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jury, the defendant may veto the bench trial by de-

manding a jury trial.
FN17

 Finally, the very existence of 

the peremptory challenge in jury cases bespeaks re-

gard for some latitude in selection of the trier-of-fact 

on the basis of getting rid of those whom the lawyer 

considers unfavorably predisposed. 
 

FN16.Fed.R.Civ.P. 38. 
 

FN17.See, e.g., Singer v. United States, 380 

U.S. 24, 85 S.Ct. 783, 13 L.Ed.2d 630 

(1965) (criminal case); Fed.R.Civ.P. 38(b) 

(ñany partyò may demand jury trial). 
 
In a perfect judicial system forum-shopping would be 

paradoxical. The same results would obtain in every 

forum and after every type of trial. But the actual 

litigation process is not a laboratory in which the 

same result is obtained after every test. In some situa-

tions, such as when a statute of limitations is in-

volved, the choice of forum may determine the rule 

of law that will be applied. Even when legal rules are 

identical, justice can be obtained only through human 

beings, and neither judges nor jurors are fungible. In 

recognition both of this and of the nature of the ad-

versary, client-serving process, we tolerate a certain 

amount of manipulation without inquiry into motive. 
 
Some states expressly permit judge-shopping, allow-

ing the parties peremptory challenges to the 

judge.
FN18

 The possibility of permitting this maneuver 

in federal courts has been broached to the Con-

gress,
FN19

 but never adopted. In federal court, the 

parties clearly have no right to a ñjudge of their 

choice.ò 
FN20 

 
FN18.See, e.g., Ariz.R.Civ.P. 42(f) (each 

side may strike one judge peremptorily); 

Cal.Code Civ.P. § 170.6 (same). 
 

FN19. H.R. 1648, 97th Cong., 1st Sess., -----

- Cong.Rec. ------ (1981). The bill was re-

ferred to the House Judiciary Committee 

Subcommittee on Courts, Civil Liberties, 

and the Administration of Justice, which 

took no action on the proposal. An identical 

bill is pending before the same Subcommit-

tee. H.R. 3125, 98th Cong., 1st Sess., ------ 

Cong.Rec. ------ (1983). 
 

FN20. House Report, supra note 5, at ------, 

reprinted in 1974 U.S.Cong. & Ad.News 

6351, 6355. 
 
[6] Litigants do have a right to be represented by 

counsel and this ordinarily implies a right to lawyers 

of their choice.
FN21

 The right to counsel does not, 

however, entail absolute freedom of choice. Counsel 

must be a member of the bar and must be admitted to 

practice before the court in which he appears. He 

must not have a conflict of interest with another par-

ty. 
FN22

 His employment must not entail disclosure of 

confidential information.
FN23

 The choice is never 

completely unfettered. 
 

FN21.Potashnick, 609 F.2d at 1118;see 

Powell v. Alabama, 287 U.S. 45, 53 S.Ct. 

55, 77 L.Ed. 158 (1932); Magee v. Superior 

Court, 8 Cal.3d 949, 506 P.2d 1023, 106 

Cal.Rptr. 647 (1973); see also D. Mellin-

koff, Lawyers and the System of Justice 22-

25 (1976) (and cases cited therein). While 

the right to counsel is fundamental, there is 

no absolute right to a particular lawyer. 

United States v. Dinitz, 538 F.2d 1214 (5th 

Cir.1976) (en banc), cert. denied,429 U.S. 

1104, 97 S.Ct. 1133, 51 L.Ed.2d 556 (1977). 
 

FN22. Model Code of Professional Respon-

sibility Canon 5; id. DR 5-105(A). 
 

FN23.Id. Canon 4; id. DR 4-101(B). 
 
[7] Subject to these general limitations, the right to 

counsel in criminal cases is expressly guaranteed by 

the sixth amendment; the right to counsel in civil 

cases is no less fundamental and springs from both 

statutory authority and from the constitutional right to 

due process of law.
FN24

 Therefore, disqualification of 

counsel ñis an extreme remedy that will not be im-

posed *1263 lightly.ò Duncan v. Merrill Lynch, 

Pierce, Fenner & Smith, 646 F.2d 1020, 1025 n. 6 

(5th Cir.), cert. denied,454 U.S. 895, 102 S.Ct. 394, 

70 L.Ed.2d 211 (1981). 
 

FN24.Bottaro v. Hatton Assocs., 680 F.2d 

895, 897 & n. 2 (2d Cir.1982) (relying on 28 

U.S.C. § 1654 (1976)); Davis v. Stamler, 

650 F.2d 477, 480 (3d Cir.1981) (due 

process clause). 
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[8][9] The right to counsel of one's choice may be 

overridden when ñcompelling reasons exist.ò 
FN25

 The 

right should be balanced in cases in which it is chal-

lenged against the right to ñuntainted prosecution of 

the lawsuitò and society's need to maintain the high-

est ethical standards of professional responsibili-

ty.
FN26

 It cannot be exercised without thought also to 

the needs of effective administration of justice. 

ñ[T]he ultimate decision on [delaying a trial for the 

appointment of separate counsel] must remain with 

the trial judge; otherwise unscrupulous defense attor-

neys might abuse their óauthority,ô presumably for 

purposes of delay or obstruction of the orderly con-

duct of the trial. The State has an obvious interest in 

avoiding such abuses.... When an untimely motion 

for separate counsel is made for dilatory purposes, 

our holding does not impair the trial court's ability to 

deal with counsel who resort to such tactics.ò Hollo-

way v. Arkansas, 435 U.S. 475, 486-87, 98 S.Ct. 

1173, 1180, 55 L.Ed.2d 426, 436 (1978) (footnote 

omitted). 
 

FN25.Bottaro, 680 F.2d at 897;see Davis, 

650 F.2d at 480 (criminal case; fair or rea-

sonable opportunity to obtain particular 

counsel and no arbitrary action by state to 

prevent effective use of that lawyer). 
 

FN26.Waterbury Garment Corp. v. Strata 

Productions, Inc., 554 F.Supp. 63, 66 

(S.D.N.Y.1982) (citing Emle Indus. v. Pa-

tentex, Inc., 478 F.2d 562, 564-65 (2d 

Cir.1973)). We adopted much the same for-

mulation in Woods v. Covington County 

Bank, 537 F.2d 804, 810 (5th Cir.1976). 
 
Thus, in a case cited by the Court in Holloway, the 

Second Circuit affirmed the conviction of a defendant 

who sought a delay to obtain new counsel when his 

lawyer became disabled. The court refused to reverse 

the conviction because the defendant had had a 

month's notice of the problem, his lawyer was availa-

ble for consultation with a new lawyer, and the de-

fense was uncomplicated. United States v. Dardi, 330 

F.2d 316 (2d Cir.), cert. denied,379 U.S. 845, 85 

S.Ct. 50, 13 L.Ed.2d 50 (1964). The Dardi court 

stated: ñWhile the right to counsel is absolute, its 

exercise must be ósubject to the necessities of sound 

judicial administration.ô ò 330 F.2d at 355 (quoting 

United States v. Arlen, 252 F.2d 491, 494 (2d 

Cir.1958)). We have long held that a motion by the 

defendant to substitute counsel on the eve of a trial 

and then to delay the trial need not be granted even if 

the reason is an alleged conflict of interest and the 

defendant's right to counsel with undivided loyal-

ty.
FN27 

 
FN27.See, e.g., United States v. Fowler, 605 

F.2d 181 (5th Cir.1979), cert. denied,445 

U.S. 950, 100 S.Ct. 1599, 63 L.Ed.2d 785 

(1980) (failure to retain counsel for seven 

months); United States v. Cozzi, 354 F.2d 

637 (7th Cir.1965), cert. denied,383 U.S. 

911, 86 S.Ct. 896, 15 L.Ed.2d 666 (1966); 

Leino v. United States, 338 F.2d 154 (10th 

Cir.1964); see generally United States v. 

Welty, 674 F.2d 185 (3d Cir.1982). 
 
[10] When a lawyer enrolls to represent two defen-

dants in a criminal case, the district judge must per-

sonally inform both clients of the possibility of a con-

flict of interest and, even if an actual conflict is not 

apparent, ascertain whether there is a possibility that 

a conflict will develop and whether the effective and 

fair administration of justice would be adversely af-

fected by continued joint representation.
FN28

 This 

inquiry includes the warning that, if a conflict devel-

ops at a time when enrollment of new counsel is im-

practical, the defendant may be held to have waived 

the right then to seek separate counsel of his choice. 
 

FN28.SeeFed.R.Crim.P. 44(c) (and notes 

thereto). 
 
Similar needs for effective administration exist in 

civil cases. If a party who is offended by a judge's 

ruling could disqualify the judge by employing new 

counsel after the case had been pending before that 

judge for years, he could force on other litigants and 

the courts the penalty of starting over before a new 

judge. Both effective judicial administration and 

economy of litigation costs require that a case be as-

signed as soon as possible after it is filed to a single 

judge who will become fully familiar with the issues 

and exercise effective *1264 control over the plead-

ings, discovery, pretrial, and trial. Every one of the 

94 federal judicial districts is now on an individual 

calendar system, assigning each case to a judge soon 

after its filing. If several cases are filed in different 

courts, the multidistrict litigation statute permits their 

consolidation and assignment to a single judge.
FN29

 If,  
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after seeing who the judge is or weighing his rulings 

for a period of years, a litigant could in effect veto 

the allotment and obtain a new judge by the simple 

expedient of finding one of the judge's relatives who 

is willing to act as counsel, it would become possible 

for any party to disrupt preparation for, or, indeed, 

the trial itself. 
 

FN29.28 U.S.C. § 1407 (1976). 
 
The drafters of § 455 warned that ñeach judge must 

be alert to avoid the possibility that those who would 

[seek his disqualification] are in fact seeking to avoid 

the consequences of his expected adverse decision.ò 
FN30

 In light of Congress' intent and the needs of judi-

cial efficiency, we hold that counsel may not be cho-

sen solely or primarily for the purpose of disqualify-

ing the judge. The district court threatened with such 

maneuvers need not confine itself to grievance pro-

ceedings against errant counsel. ñA motion to disqua-

lify counsel is a proper method for a party-litigant to 

bring the issues of conflict of interest or a breach of 

ethical duties to the attention of the court.ò 
FN31

 In-

deed ña District Court is obliged to take measures 

against unethical conduct occurring in connection 

with any proceeding before it.ò Woods, 537 F.2d at 

810. 
 

FN30. House Report, supra note 5, at ------, 

reprinted in 1974 U.S.Code Cong. & 

Ad.News 6351, 6355. 
 

FN31.Musicus v. Westinghouse Electric 

Corp., 621 F.2d 742, 744 (5th Cir.1980) (per 

curiam) (citations omitted); see also United 

States v. Perez-Gomez, 638 F.2d 215 (10th 

Cir.1981) (court has ample power to redress 

ethical breaches committed by attorney in 

failing to disclose what he is required to re-

veal or making false statement to court); 

Chapman v. Pacific Telephone & Telegraph 

Co., 613 F.2d 193 (9th Cir.1979) (attorney 

has duty to cooperate with court to preserve 

and promote efficient operation of justice 

system). 
 
IV. The Attorney's Duty Under the Code of Profes-

sional Responsibility: Canon 9 
 
[11] The needs of judicial administration are not our 

sole consideration. Lawyers are members of a learned 

profession asserting high ethical standards. The law-

yer's exclusive right to practice is afforded because of 

the ethical standards of the profession as well as its 

members' technical knowledge and specialized skill. 

An ethical code is not a garment that lawyers may 

don and doff at pleasure. A lawyer must qualify to 

practice by satisfying an examining committee of his 

good moral character and by passing an examination 

that includes testing for knowledge of ethical pre-

cepts as well as substantive rules. Lawyers are not 

permitted to do everything for a client that he would 

stoop to do himself had he but their knowledge. A 

lawyer must not make ñany statement or suggestion 

... that he can or would circumventò procedures by 

which legal matters can be presented in an impartial 

manner.
FN32

 A lawyer should not, therefore, lend 

himself to a contrivance by which his services are 

sought not for his ability but solely because his rela-

tionship with a judge enables the litigant who em-

ploys him to exercise a de facto peremptory chal-

lenge to the judge.
FN33 

 
FN32. Model Code of Professional Respon-

sibility EC 9-4; cf. id. DR 9-101(C) (lawyer 

shall not state or imply that he can influence 

judge improperly or on irrelevant grounds). 
 

FN33.Ethics committees in several states 

have held it unethical for a lawyer to accept 

employment in a case if the lawyer knows 

that a relative is representing an opponent, 

acting as prosecutor, or presiding over the 

action. See Comment, Ethical Concerns of 

Lawyers who are Related by Kinship or 

Marriage, 60 Or.L.Rev. 399 (1981). Cf. 

Texas Ethics Committee Opinion 148 (un-

ethical for lawyer who is member of legisla-

ture to accept employment to enable client 

to obtain mandatory continuance for legisla-

tor-counsel), reprinted in 18 Baylor L.Rev. 

257-58 (1966). 
 
Canon 4 of the Code of Professional Responsibility 

deals with confidentiality of information gained from 

clients and conflicts of interest; Canon 5 deals with 

the lawyer's duty of loyalty to the client. Considering 

these as strictures on a lawyer's conduct *1265 and 

not merely hortatory appeals to his conscience, feder-

al courts have ordered lawyers disqualified in situa-

tions involving conduct proscribed by the Code.
FN34 
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FN34.See generally Kramer, The Appear-

ance of Impropriety Under Canon 9: A 

Study of the Federal Judicial Process Ap-

plied to Lawyers, 65 Minn.L.Rev. 243, 248-

64 (1980). 
 
Other ethical precepts also limit the lawyer's con-

duct. Canon 9 of the Code of Professional Responsi-

bility provides: ñA Lawyer Should Avoid Even the 

Appearance of Professional Impropriety.ò The pur-

pose of this injunction is to preserve public confi-

dence in the bar and in the legal process.
FN35

 Al-

though, like the other Canons, it expresses a norm, 

not a mandate, we have held that counsel may be 

disqualified to appear in a matter if his conduct vi-

olates the prescription. A two-step analysis deter-

mines whether a lawyer is disqualified under Canon 

9. First, the district court should inquire whether 

there is ñat least a reasonable possibility that some 

specifically identifiable improprietyò has occurred. 

Woods, 537 F.2d at 813. This aspect of the analysis 

focuses solely on past improprieties.
FN36

 Second, the 

court should consider whether the likelihood of pub-

lic suspicion of, or obloquy regarding, such an im-

propriety is sufficiently strong to outweigh the inter-

est of the party being represented by counsel of its 

choice. Woods, 537 F.2d at 813 n. 12. Disqualifica-

tion under Canon 9 is required when both conditions 

are satisfied. 
 

FN35.See United States v. Hobson, 672 F.2d 

825, 828 (11th Cir.) (per curiam), cert. de-

nied,459 U.S. 906, 103 S.Ct. 208, 74 

L.Ed.2d 166 (1982). 
 

FN36.United States v. Snyder, 707 F.2d 139, 

145 n. 4 (5th Cir.1983). We deal with the 

possibility of future improprieties by meas-

ures less harsh than disqualification. Id. 
 
A lawyer's acceptance of employment solely or pri-

marily for the purpose of disqualifying a judge 

creates the impression that, for a fee, the lawyer is 

available for sheer manipulation of the judicial sys-

tem. It thus creates the appearance of professional 

impropriety. Moreover, sanctioning such conduct 

brings the judicial system itself into disrepute. To 

tolerate such gamesmanship would tarnish the con-

cept of impartial justice. To permit a litigant to 

blackball a judge merely by invoking a talismanic 

ñright to counsel of my choiceò would contribute to 

skepticism about and mistrust of our judicial system. 
 
ñ[J]udges do not choose their cases, and litigants do 

not choose their judges. We all operate on a blind 

draw system. Sometimes, both litigants and judges 

are disappointed by the luck of the draw. But the pos-

sibility of such disappointment is a risk judges and 

litigants alike must assume....ò 
FN37 

 
FN37.United States v. Kelly, 519 F.Supp. 

1029, 1031 (D.Mass.1981). 
 
We recognize that a litigant's motives for selecting a 

lawyer are not ordinarily subject to judicial scrutiny 

and that, by permitting inquiry into these motives, we 

open the door to a host of problems. But a contrary 

ruling would permit unscrupulous litigants and law-

yers to thwart our system of judicial administration. 

Hence, we make no attempt to predict all the prob-

lems that may arise or to provide a compendium of 

answers. The general rule of law is clear: a lawyer 

may not enter a case for the primary purpose of forc-

ing the presiding judge's recusal. 
 
We REMAND both cases to the district court for 

reassignment. In the interests of judicial economy, 

both cases should be assigned to a single judge. That 

judge shall rule on the motions to disqualify Mr. Ro-

wan in accordance with the principles we have set 

forth. If the motion is denied, the district judge shall 

either continue with the assignment or reassign the 

cases to another nondisqualified judge, as efficient 

administration and the business of the court require. 

If Mr. Rowan is disqualified in either case, the judge 

may determine whether that case should be reas-

signed to Chief Judge Justice.
FN38

 Regardless of the 

outcome,*1266 we do not intimate that disciplinary 

action against Mr. Rowan and counsel who asso-

ciated him is unwarranted nor does this opinion prec-

lude such action. If an ethical violation has occurred, 

disqualification of counsel is not the sole sanction 

available. 
 

FN38.See S.J. Groves & Sons v. Interna-

tional Brotherhood of Teamsters Local 627, 

581 F.2d 1241 (7th Cir.1978) (withdrawal of 

judge's brother's firm permitted judge to re-

main in case); Kinnear-Weed Corp. v. Hum-

ble Oil & Refining Co., 403 F.2d 437, 440 

(5th Cir.1968) (en banc). 
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United States Court of Appeals, 

Fifth Circuit. 
John DOE, etc., Plaintiff-Appellant, 

v. 
A CORPORATION, et al., Defendants-Appellees. 

No. 82-2224. 
 

July 22, 1983. 
Rehearing and Rehearing En Banc Denied Sept. 28, 

1983. 
 
Former house counsel for corporation brought action 

against the corporation and administrators of its bene-

fit plan seeking benefits allegedly due him under the 

corporation's pension and life insurance plans, and 

sought to represent a class of other employees alle-

gedly entitled to those benefits. The United States 

District Court for the Southern District of Texas, 

Woodrow B. Seals, J., held that plaintiff was barred 

by his ethical obligations as a lawyer from prosecut-

ing such litigation, and he appealed. The Court of 

Appeals, Alvin B. Rubin, Circuit Judge, held that 

plaintiff was barred from prosecuting the action as 

class representative of other employees, but he could 

prosecute an action in his own behalf. 
 
Affirmed in part and reversed and remanded in part. 
 

West Headnotes 
 
[1] Privileged Communications and Confidentiali-

ty 311H 102 
 
311H Privileged Communications and Confidentiali-

ty 
      311HIII Attorney-Client Privilege 
            311Hk102 k. Elements in General; Definition. 

Most Cited Cases 
      (Formerly 410k198(1)) 
A client may invoke evidentiary attorney-client privi-

lege to prevent his lawyer from revealing communi-

cations made in confidence to the lawyer while acting 

in capacity of professional legal adviser for purpose 

of obtaining legal advice. 
 

[2] Attorney and Client 45 32(4) 
 
45 Attorney and Client 
      45I The Office of Attorney 
            45I(B) Privileges, Disabilities, and Liabilities 
                45k32 Regulation of Professional Conduct, 

in General 
                      45k32(4) k. Attorney's Conduct and 

Position in General. Most Cited Cases 
      (Formerly 45k32) 
Applicability of canon requiring an attorney to avoid 

even appearance of professional impropriety turns on 

whether moving party has shown that there is a rea-

sonable possibility of occurrence of some specifical-

lyidentifiable improper conduct and whether likelih-

ood of public suspicion outweighs social interest in 

lawyer's continued participation in the case. ABA 

Code of Prof.Resp., Canon 9. 
 
[3] Attorney and Client 45 21.5(3) 
 
45 Attorney and Client 
      45I The Office of Attorney 
            45I(B) Privileges, Disabilities, and Liabilities 
                45k20 Representing Adverse Interests 
                      45k21.5 Particular Cases and Problems 
                          45k21.5(3) k. Corporations, Em-

ployment by or Representation Of. Most Cited Cases 
      (Formerly 45k21) 
Corporation's former house counsel who had ren-

dered legal advice concerning employee benefits to 

the corporation and to administrators of its benefit 

plan prior to his resignation was barred by his ethical 

obligations as a lawyer from prosecuting, as class 

representative of other employees, benefits allegedly 

due under the corporation's pension and life insurance 

plans. ABA Code of Prof.Resp., Canon 9. 
 
[4] Attorney and Client 45 21.5(3) 
 
45 Attorney and Client 
      45I The Office of Attorney 
            45I(B) Privileges, Disabilities, and Liabilities 
                45k20 Representing Adverse Interests 
                      45k21.5 Particular Cases and Problems 
                          45k21.5(3) k. Corporations, Em-

ployment by or Representation Of. Most Cited Cases 
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http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=45k32%284%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=45
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=45I
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=45I%28B%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=45k20
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=45k21.5
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      (Formerly 45k32) 
Former house counsel for corporation who had ren-

dered legal advice concerning employee benefits to 

the corporation and to administrators of its benefit 

plan was not barred from prosecuting an action, sub-

sequent to his resignation, in his own behalf for bene-

fits allegedly due him under the corporation's pension 

and life insurance plans. ABA Code of Prof.Resp., 

Canon 9. 
 
[5] Attorney and Client 45 21.10 
 
45 Attorney and Client 
      45I The Office of Attorney 
            45I(B) Privileges, Disabilities, and Liabilities 
                45k20 Representing Adverse Interests 
                      45k21.10 k. Disclosure, Waiver, or 

Consent. Most Cited Cases 
      (Formerly 45k20) 
 
 Criminal Law 110 1791 
 
110 Criminal Law 
      110XXXI Counsel 
            110XXXI(B) Right of Defendant to Counsel 
                110XXXI(B)6 Conflict of Interest 
                      110k1791 k. Objections and Waiver. 

Most Cited Cases 
      (Formerly 110k641.5(7), 110k641.5) 
A potential or even real conflict of interest may be 

waived, even in criminal cases. ABA Code of 

Prof.Resp., DR5-105(B). 
 
[6] Attorney and Client 45 21.10 
 
45 Attorney and Client 
      45I The Office of Attorney 
            45I(B) Privileges, Disabilities, and Liabilities 
                45k20 Representing Adverse Interests 
                      45k21.10 k. Disclosure, Waiver, or 

Consent. Most Cited Cases 
      (Formerly 45k20) 
Corporation and benefit plan for its employees had 

right to waive any possible claim of conflict of inter-

est by attorney's joint representation of them in a suit 

relating to employee benefits. ABA Code of 

Prof.Resp., DR5-105(B). 
*1044 Anthony P. Griffin, Galveston, Tex., Elwyn C. 

Lee, Houston, Tex., for plaintiff-appellant. 
 

Mark C. Rosenblum, Roy H. Steyer, D. Stuart Meik-

lejohn, New York City, Baker & Botts, Rafael H. 

Berk, Houston, Tex., for defendants-appellees. 
 
Appeal from the United States District Court for the 

Southern District of Texas. 
 
Before RUBIN and TATE, Circuit Judges, and 

HUNTER,
FN*

 District Judge. 
 

FN* District Judge of the Western District 

of Louisiana, sitting by designation. 
 
ALVIN B. RUBIN , Circuit Judge: 
 
A lawyer employed as house counsel for a corpora-

tion rendered legal advice concerning employee ben-

efits to the corporation and to the administrators of its 

benefit plan. After he resigned from employment 

with the corporation, he sued for benefits allegedly 

due him under the corporation's pension and life in-

surance plans. He also sought to represent a class of 

other employees allegedly entitled to those benefits. 

We affirm the district court's judgment holding that 

he is barred by his ethical obligations as a lawyer 

from prosecuting such litigation as the class repre-

sentative of other employees. However, we hold that 

he may prosecute an action in his own behalf and 

reverse that part of the judgment dismissing his per-

sonal claims. 
 

I. 
 
The plaintiff, who is identified as John Doe,

FN1
 was 

employed in the legal department of A Corporation 

from 1975 to 1980. In his professional capacity as a 

lawyer, he consulted with and advised both A Corpo-

ration and the administrators of its Benefit Plan con-

cerning legal questions about employee benefits, in-

cluding those arising in the *1045 course of the ad-

ministration of the Benefit Plan and those involving 

A Corporation's group life insurance policy and other 

benefits. He made daily decisions concerning the 

rights of individual employees and the acceptability 

of their beneficiary designations, gave the plan ad-

ministrators legal advice, and worked with other law-

yers in drafting plan provisions. These duties contin-

ued until Doe was transferred to A Corporation's liti-

gation section in April 1979. He resigned in March 

1980. 
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FN1. To prevent identification of the com-

pany and the possible disclosure of confi-

dential information concerning its affairs, 

the district court granted the defendant cor-

poration's motion to seal the record; require 

the suit to be prosecuted without revealing 

the name of either the lawyer or the corpora-

tion; and enjoin Doe and his co-counsel 

from pursuing any actions arising out of the 

facts on which his suits were based, com-

municating with other persons to induce 

them to bring a similar action, and disclos-

ing or using any information Doe gained 

during his employment by the corporation. 
 
Eleven months later Doe filed suit against A Corpo-

ration and X Insurance Company, asserting a claim 

arising under the Employee Retirement Income Secu-

rity Act of 1974 (ERISA), 29 U.S.C. §§ 1001-1453 

(1976 & Supp. V 1981), as well as pendent claims 

arising under state law. Doe alleged that X Insurance 

Company had issued a group policy insuring the lives 

of A Corporation's employees. He alleged that pre-

miums were paid on a contributory basis, partly by A 

Corporation and partly by its employees. As a result 

of its favorable experience, Doe claimed, X Insurance 

Company had paid dividends to A Corporation, 

which A Corporation retained without disclosing 

their receipt to its employees or to ñthe appropriate 

federal and state agencies.ò Doe also contended that 

he was improperly denied conversion of his policy to 

a ñcomparable term lifeò policy upon termination of 

his employment and was offered only the right to 

convert to whole life insurance. Doe conceded that, 

as part of his legal duties for A Corporation, he had 

advised the corporation whether it had a duty to dis-

close its receipt of dividends to plan participants. 
 
In a separate suit against A Corporation and its Bene-

fit Plan, Doe contended that his pension benefits 

should have been vested when he resigned. This 

claim was based on a provision in the plan, required 

by ERISA, vesting plan benefits in an employee who 

has been employed for five years. Doe had completed 

four years and 1600 hours of employment and argued 

that this was legally sufficient for vesting under the 

plan and the applicable federal statute. Id. § 1053. 
 
Doe signed the pleadings in each suit as co-counsel. 

In each he sought, in addition to prosecuting his own 

claim, to appear as representative of a class of em-

ployees having like claims. In each he sought broad 

relief for the members of the class, including equita-

ble relief and damages, a ñspecial awardò for himself 

of one-third of any recovery, and an attorney's fee for 

himself and his co-counsel based on a percentage of 

the class recovery. 
 
A Corporation filed a motion to dismiss, to enjoin 

Doe and his co-counsel from prosecuting the suit, and 

to seal the record on the ground that Doe was barred 

from initiating a lawsuit because its prosecution 

would result in his violating the attorney-client privi-

lege and in his disclosing confidential information. 

Benefit Plan, represented by the same counsel as A 

Corporation, joined in the motion. Doe withdrew as 

co-counsel for the class but continued to assert his 

right to appear both as an individual plaintiff and as a 

representative of the plaintiff class. 
 
The district court treated the motion as one for sum-

mary judgment. It granted the motion, holding that 

Doe was disqualified to sue either A Corporation or 

Benefit Plan because they were his former clients. 

Relying on an irrebuttable presumption that the sub-

stantial relationship between Doe's duties for A Cor-

poration and the issues in the suit would lead Doe to 

use his former clients' confidential information to 

their detriment in prosecuting the action,
FN2

 the court 

dismissed both suits with prejudice to Doe but with-

out prejudice to a suit by any present or future em-

ployee of A Corporation. 
 

FN2.In re Corrugated Container Antitrust 

Litigation, 659 F.2d 1341, 1347 (5th 

Cir.1981); see Wilson P. Abraham Con-

struction Corp. v. Armco Steel Corp., 559 

F.2d 250, 252 (5th Cir.1977) (per curiam). 
 
A client is usually entitled to counsel of his choice. 

But the lawyer may be forbidden by ethical strictures 

to accept tendered employment. Because Doe has 

now withdrawn as counsel, we must go beyond the 

*1046 question whether he would be barred from 

acting as a lawyer for others whose interests conflict 

with those of his former client and consider how 

those ethical standards constrain his conduct in 

representing others as class representative, albeit not 

lawyer, and in asserting his own claims. 
 

II. 
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[1] The attorney-client privilege is evidentiary. A 

client may invoke it to prevent his lawyer from re-

vealing communications made in confidence to the 

lawyer while acting in the capacity of professional 

legal adviser for the purpose of obtaining legal ad-

vice.
FN3

 However, during the course of representing a 

client, a lawyer may receive information that is not 

shielded by the privilege but is considered confiden-

tial by the client. He may, for example, receive in-

formation from some source other than the client or 

information imparted for a purpose other than obtain-

ing legal advice. 
 

FN3.Brennan's, Inc. v. Brennan's Restau-

rants, Inc., 590 F.2d 168, 172 (5th 

Cir.1979); see VIII J. Wigmore, Evidence § 

2292 (McNaughton rev. 1961) (discussing 

attorney-client privilege); Bartell, The At-

torney-Client Privilege and Work Product 

Doctrine 6-21 (1982) (same in corporate 

context). 
 
Some of the information Doe acquired about A Cor-

poration's affairs was protected by the attorney-client 

privilege. However, he apparently gained other in-

formation that was not privileged. For example, he 

apparently saw letters and other documents that ori-

ginated with X Insurance Company and received and 

answered questions from other A Corporation em-

ployees about their rights. 
 
The Code of Professional Responsibility seeks to 

safeguard both the attorney-client privilege and other 

confidential information by restricting a lawyer's 

ability to accept employment that would threaten 

disclosure of either. Canon 4 deals directly with the 

matter: ñA Lawyer Should Preserve the Confidences 

and Secrets of a Client.ò But other principles are also 

applicable, for Canon 9 states, ñA Lawyer Should 

Avoid Even the Appearance of Professional Impro-

priety.ò These provisions protect not only against 

disclosure of privileged communications but also 

against the revelation of confidential information that 

is not privileged.
FN4 

 
FN4.See Brennan's, Inc., 590 F.2d at 172 ( 

ethical duty under Canon 4 broader than at-

torney-client privilege). 
 
Ethical Consideration 4-4 states: ñThe attorney-client 

privilege is more limited than the ethical obligation 

of a lawyer to guard the confidences and secrets of 

his client. This ethical precept, unlike the evidentiary 

privilege, exists without regard to the nature or 

source of information or the fact that others share the 

knowledge.ò The ethical duty extends to shielding 

the confidentiality of all information acquired in the 

course of representing a client, preventing the use of 

any such knowledge to the client's disadvantage. 

ñThe use of the word óinformationô in these Ethical 

Considerations as opposed to óconfidenceô or ósecretô 

is particularly revealing of the drafters' intent to pro-

tect all knowledge acquired from a client ... without 

regard to whether someone else may be privy to it.ò 

Brennan's, Inc. v. Brennan's Restaurants, Inc., 590 

F.2d 168, 172 (5th Cir.1979). 
 
Adherence to Canon 4 requires that a lawyer be dis-

qualified from representing a party to litigation if the 

adversary party can show that matters in the pending 

suit are substantially related to matters in which the 

attorney previously represented the adversary.
FN5

 A 

substantial relationship between issues in a lawsuit 

and a lawyer's earlier work for an adversary may also 

serve as the basis for disqualification under Canon 9. 
 

FN5.Wilson P. Abraham Construction 

Corp., 559 F.2d at 252. 
 
If a lawyer seeks to act adversely to his former client 

in a matter that might involve disclosure of informa-

tion acquired during the prior employment, the for-

mer client need not prove that the lawyer has used or 

is likely to use such information in order to disqualify 

the lawyer representing the party suing him. In 

*1047In re Corrugated Container Antitrust Litiga-

tion, 659 F.2d 1341 (5th Cir.1981), we held that there 

is a conclusive and irrebuttable presumption that 

permitting the lawyer who has switched loyalties to 

represent the adversary of a former client in substan-

tially related litigation will lead to disclosure and 

misuse of confidential information obtained during 

the previous representation.
FN6 

 
FN6.See also Duncan v. Merrill Lynch, 

Pierce, Fenner & Smith, Inc., 646 F.2d 

1020, 1028-32 (5th Cir.), cert. denied,454 

U.S. 895, 102 S.Ct. 394, 70 L.Ed.2d 211 

(1981); In re Yarn Processing Patent Validi-

ty Litigation, 530 F.2d 83, 89 (5th Cir.1976); 

Emle Industries, Inc. v. Patentex, Inc., 478 
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F.2d 562, 570-71 (2d Cir.1973). 
 
[2] In Duncan v. Merrill Lynch, Pierce, Fenner & 

Smith, Inc., 646 F.2d 1020, 1032 (5th Cir.), cert. de-

nied,454 U.S. 895, 102 S.Ct. 394, 70 L.Ed.2d 211 

(1981), we recognized that a violation of Canon 4 

may also be the premise of a Canon 9 disqualifica-

tion. More recently, in Corrugated Container, we 

used Canon 4 ñto inform our Canon 9 analysis [to] 

avoid[ ] any possible harshness that might come from 

applying Canon 9 in the abstract.ò 659 F.2d at 1345 

n. 4. The applicability of Canon 9 turns on whether 

the moving party has shown that there is a reasonable 

possibility of the occurrence of some specifically 

identifiable improper conduct and whether the like-

lihood of public suspicion outweighs the social inter-

est in the lawyer's continued participation in the 

case.
FN7 

 
FN7.United States v. Snyder, 707 F.2d 139 

(5th Cir.1983); Zylstra v. Safeway Stores, 

Inc., 578 F.2d 102 (5th Cir.1978). 
 
If Doe were still attempting to represent the class as 

its lawyer, he would have a patent conflict of interest. 

As the Ninth Circuit stated in this precise context, 
 
It must be remembered that the attorney in such situa-

tions as this does not have the shelter enjoyed by a 

defendant whose adversary must meet a burden of 

proof. Where conflict of interest or abuse of pro-

fessional confidence is asserted, the right of an at-

torney freely to practice his profession must, in the 

public interest, give way in cases of doubt.
FN8 

 
FN8.Chugach Elec. Ass'n v. United States 

District Court, 370 F.2d 441, 444 (9th 

Cir.1966), cert. denied,389 U.S. 820, 88 

S.Ct. 40, 19 L.Ed.2d 71 (1967). We held in 

Zylstra that an attorney who is a member of 

a class is per se disqualified under Canon 9 

from serving as class counsel. 578 F.2d at 

104. 
 
[3] The standard of ethical conduct we exacted in 

Corrugated Container not only disqualifies Doe from 

representing a class as lawyer but also bars him from 

disclosing information he received from A Corpora-

tion to some other lawyer.
FN9

 A lawyer is not merely 

a panderer who is to do for a client anything that the 

client would like to do himself had he but the law-

yer's knowledge. As a member of a profession that 

enjoys the exclusive license to engage in the practice 

of law, he is required to deny requests that would 

violate the ethical tenets of his profession even at the 

sacrifice of self-interest.
FN10 

 
FN9.See Housler v. First Nat'l Bank, 484 

F.Supp. 1321, 1322-24 (E.D.N.Y.1980) 

(bank's former general counsel enjoined 

from associating self in any manner with 

plaintiffs or their counsel, from disclosing 

any secrets or confidential information 

gained during employment with bank, and 

from communicating with shareholders to 

induce intervention in or filing of suits); 

Richardson v. Hamilton International Corp., 

333 F.Supp. 1049, 1055 (E.D.Pa.1971), 

aff'd,469 F.2d 1382 (3d Cir.1972), cert. de-

nied,411 U.S. 986, 93 S.Ct. 2271, 36 

L.Ed.2d 964 (1973); Doe v. A Corp., 330 

F.Supp. 1352, 1355 (S.D.N.Y.1971), aff'd 

per curiam sub nom. Hall v. A Corp., 453 

F.2d 1375 (2d Cir.1972) (ñfor the reasons 

stated in the [district court's] opinionò). 
 

FN10. ñ[T]he profession of the law, in its 

nature the noblest and most beneficial to 

mankind, is in its abuse and abasement the 

most sordid and pernicious.ò State v. Horan, 

21 Wis.2d 66, 70, 123 N.W.2d 488, 490 

(1963) (per curiam). 
 
The responsibilities of a class representative are not 

identical to those of the lawyer for the class. The 

class representative need not be a member of the bar 

and is not subject to the profession's ethical con-

straints. But a representative owes duties to the class 

that require him to exert the utmost diligence on be-

half of all of its members.
FN11

 To allow Doe to act as 

class *1048 representative would create a tension 

between his obligation as representative to do all he 

can to vindicate the rights of the class members and 

his personal ethical duty to protect A Corporation's 

secrets. A lawyer may not, simply by assuming a new 

identity, escape the strictures that would govern his 

conduct were he representing the class as counsel. 

Doe contends that he must be permitted to represent 

the class because he has yet another identity as a fi-

duciary for Benefit Plan and his fellow employees of 

A Corporation. Although the attorney-client privilege 

may be inapplicable when either the lawyer or the 
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client stands in a fiduciary relationship to the party 

seeking disclosure,
FN12

 Doe simply was not such a 

fiduciary. He was a lawyer for and representative of 

A's corporate interest.
FN13 

 
FN11.See Lewis v. Phillip Morris, Inc., 419 

F.Supp. 345, 352 (E.D.Va.1976) (ñvigorous-

ly and tenaciouslyò protect interests of entire 

class), vacated on other grounds sub nom. 

Lewis v. Tobacco Workers' Int'l Union, 577 

F.2d 1135 (4th Cir.1978), cert. denied,439 

U.S. 1089, 99 S.Ct. 871, 59 L.Ed.2d 56 

(1979); cf. Kramer v. Scientific Control 

Corp., 534 F.2d 1085 (3d Cir.) (lawyer-class 

representative properly did not seek to be 

counsel for class because of conflict be-

tween potential fee and duty to class mem-

bers; his law partner disqualified from acting 

as counsel to class), cert. denied,429 U.S. 

830, 97 S.Ct. 90, 50 L.Ed.2d 94 (1976). 
 

FN12. Bartell, supra, note 3, at 57-62. 
 

FN13.See Smyser, In-House Corporate 

Counsel: The Erosion of Independence, in 

Nader & Green, Verdicts on Lawyers 208, 

215 (1977). 
 
If there are meritorious causes of action against A 

Corporation, someone other than Doe can and must 

file the suit as class representative just as someone 

other than he must act as class counsel.
FN14

 Obvious-

ly, Doe may not divulge information that would ena-

ble another to volunteer as class representative. If no 

other class member ever learns of the claim, it may 

go forever unvindicated. The lawyer's duty to his 

client creates the possibility that his silence will per-

mit valid claims to lie unasserted. 
 

FN14.See Richardson, 333 F.Supp. at 1055. 
 

III.  
 
The assertion of ethical barriers to Doe's attempt to 

vindicate his personal claims creates a conflict with 

another fundamental policy: the availability of a legal 

forum for the adjudication of rights. The Supreme 

Court has recognized that, in some circumstances, 

access to courts is protected by the due process 

clause. Boddie v. Connecticut, 401 U.S. 371, 91 S.Ct. 

780, 28 L.Ed.2d 113 (1971). While the Boddie prin-

ciple does not give any broad ñrightò of access to 

federal court,
FN15

 the courtroom door should not 

lightly be barred to a person who has a tenable legal 

claim. 
 

FN15.See United States v. Kras, 409 U.S. 

434, 93 S.Ct. 631, 34 L.Ed.2d 626 (1973); 

cf. Allen v. McCurry, 449 U.S. 90, 103-04, 

101 S.Ct. 411, 419-20, 66 L.Ed.2d 308, 318-

19 (1980) (ñdifficult to discernò authority 

for proposition that every person asserting a 

federal right is entitled to one unencumbered 

opportunity to litigate that right in federal 

court). The right of access to the courts may, 

in some circumstances, be protected by the 

first amendment right to petition the gov-

ernment for redress of grievances. Bill John-

son's Restaurants, Inc. v. NLRB, 461 U.S. 

731, 103 S.Ct. 2161, 76 L.Ed.2d 277 (1983); 

see also Ryland v. Shapiro, 708 F.2d 967, 

971-972 (5th Cir.1983). 
 
The conflict between protection of the client's need 

for confidentiality and the lawyer's opportunity to 

assert claims against that client cannot be resolved on 

the basis that one enjoys universal primacy over the 

other. The Code makes confidentiality the general 

principle 
FN16

 but recognizes exceptions to the prohi-

bition against divulging even a client's secrets. Thus, 

Disciplinary Rule 4-101(C) provides that a lawyer 

may reveal confidential information and secrets when 

it is necessary for him to do so to prevent the client 

from committing a crime, to collect a fee, or to de-

fend himself against an accusation of wrongful con-

duct. The rationale for the last of these exceptions is: 

ñIt would be a manifest injustice to allow the client to 

take advantage of the rule of exclusion as to profes-

sional confidence to the prejudice of his attorney, or 

that it should be carried to the extent of depriving the 

attorney of the means of obtaining*1049 or defending 

his own rights.ò ABA Opinion 250 (1943).
FN17 

 
FN16. Disciplinary Rule 4-101(B). 

 
FN17.See Meyerhofer v. Empire Fire & Ma-

rine Insurance Co., 497 F.2d 1190, 1194-95 

(2d Cir.), cert. denied,419 U.S. 998, 95 S.Ct. 

314, 42 L.Ed.2d 272 (1974); see also Tasby 

v. United States, 504 F.2d 332, 336 (8th 

Cir.1974), cert. denied,419 U.S. 1125, 95 
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S.Ct. 811, 42 L.Ed.2d 826 (1975); Laughner 

v. United States, 373 F.2d 326, 327 n. 1 (5th 

Cir.1967); VIII J. Wigmore, supra note 3, at 

§ 2327(6). 
 
In none of the cases relied upon by A Corporation 

has a lawyer been prohibited from asserting a person-

al cause of action. In Richardson v. Hamilton Inter-

national Corp., 469 F.2d 1382 (3d Cir.1972), cert. 

denied, 411 U.S. 986, 98 S.Ct. 2271, 36 L.Ed.2d 964 

(1973), the plaintiff was an attorney who held stock 

in the defendant corporation. He had represented the 

corporation in his private practice before filing the 

lawsuit. He filed a shareholder's derivative action as a 

class action. The court disqualified him from appear-

ing as a lawyer in the action and prohibited him from 

maintaining the suit while recognizing that another 

shareholder could maintain the action. 469 F.2d at 

1386 n. 13. Because a derivative suit is brought on 

behalf of the corporation, not the suing individual, 

the lawyer was not seeking to assert a cause of action 

to vindicate his personal rights. Similarly, Doe v. A 

Corp., 330 F.Supp. 1352 (S.D.N.Y.1971), aff'd per 

curiam sub nom. Hall v. A Corp., 453 F.2d 1375 (2d 

Cir.1972), was an attempt by a lawyer to assert a 

shareholder's derivative suit. 
 
Meyerhofer v. Empire Fire & Marine Insurance Co., 

497 F.2d 1190 (2d Cir.), cert. denied,419 U.S. 998, 

95 S.Ct. 314, 42 L.Ed.2d 272 (1974), contains lan-

guage arguably to the contrary. The court affirmed a 

district court decision ñ[t]o the extent that the orders 

appealed from prohibit [the attorney] from acting as 

a party or as an attorney for a party....ò 497 F.2d at 

1196 (emphasis added). Yet the court had earlier in 

its opinion stated: ñ[The attorney] never sought to 

óprosecute litigation,ô either as a party or as counsel 

for a plaintiff party.ò Id. at 1195 (emphasis added; 

citation omitted). 
 
The distinction between what is forbidden to the law-

yer appearing as an attorney-at-law and what is per-

mitted an individual who is a lawyer but asserts only 

his personal rights was drawn in Hull v. Celanese 

Corp., 513 F.2d 568 (2d Cir.1975). The court af-

firmed the disqualification of a law firm seeking to 

represent a potential intervenor in a sex discrimina-

tion suit. The intervenor was herself a lawyer and an 

employee of the defendant; she had worked on the 

defense of the sex discrimination suit in which she 

sought to intervene. The court made clear that: ñThis 

decision should not be read to imply that ... [the law-

yer] cannot pursue her claim of employment discrim-

ination based on sex.ò Id. at 572.
FN18 

 
FN18.But see NCK Organization Ltd. v. 

Bregman, 542 F.2d 128, 136 n. 1 (2d 

Cir.1976) (Mansfield, J., concurring) (ñ[I]t 

is difficult to understand how [the lawyer] 

could accomplish this when, as the [Hull ] 

decision holds, both she and any counsel 

representing her would be automatically 

disqualified.ò). 
 
In an attempt to demonstrate that Doe has been guilty 

of unethical conduct that should be added to the bal-

ance against him, A Corporation has brought to our 

attention material of record indicating impropriety. 

Before filing suit, Doe threatened A Corporation with 

litigation on behalf of a purported class if it did not 

meet demands that included the payment to him of a 

ñcontingent attorney feeò of 10% of a fund he de-

scribed as ñmillions of dollars.ò From his actions 

thereafter, something other than a disinterested effort 

to vindicate the rights of a group of wronged em-

ployees might be inferred. When he filed suit, he did 

not seek only redress for his own claims and for those 

members of the classes he wished to represent: in the 

suit involving the group insurance, he demanded 

payment to himself, personally, of a ñspecial awardò 

of one-third of the ñclassò recovery, which he as-

serted to be in the ñmillions,ò as well as treble dam-

ages, and he sought ñat least $300,000ò as personal 

recompense in the suit against the Benefit Plan. In 

addition, he signed the complaints as co-counsel, and 

sought to be awarded an attorneys' fee in *1050 both 

actions, the fee in the group insurance suit to be 

based on a ñpercentageò of the ñclassò recovery. If, 

indeed, it develops after the facts are fully explored 

that Doe attempted either to blackmail or to mulct the 

corporation, we do not condone that conduct. If he 

has violated the Code of Professional Responsibility, 

disciplinary charges should be brought against 

him.
FN19

 The district court did not, however, dismiss 

Doe's personal claim because of his misconduct. The 

district judge granted summary judgment on the basis 

that Doe's prior representation of A Corporation was 

a per se bar. A lawyer, however, does not forfeit his 

rights simply because to prove them he must utilize 

confidential information. Nor does the client gain the 

right to cheat the lawyer by imparting confidences to 

him. 
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FN19. In Meyerhofer, the attorney presented 

his arguments regarding his client's wrong-

doing to his superiors and resigned when 

they refused to take his advice. He then went 

to the Securities and Exchange Commission 

and presented his position. See497 F.2d at 

1193-94. This conduct was in keeping with 

his ethical obligations. See id.;Ethical Con-

sideration 9-1 (ñA lawyer should promote 

public confidence in our system and in the 

legal professionò). 
 
[4] The sole interest A Corporation can assert, other 

than defeating Doe's claim, is preservation of confi-

dentiality for the secrets Doe learned while in its em-

ployment. The corporation's interest in confidentiali-

ty, however, can be at least partially protected by 

anonymity. There is no social interest in allowing the 

corporation to conceal wrongdoing, if in fact any has 

occurred. Nor is there any social interest in allowing 

it to deny Doe pension rights or insurance benefits if 

they are legally due him. But that would be the effect 

of our refusing to allow Doe to prosecute his individ-

ual lawsuit. 
 

IV. 
 
Doe, in turn, seeks to disqualify counsel for the de-

fendants on the basis that they represent both A Cor-

poration and the Benefit Plan, whose interests are 

allegedly conflicting. He relies on Disciplinary Rule 

5-105(B), which provides: ñA lawyer shall not con-

tinue multiple employment if the exercise of his in-

dependent professional judgment in behalf of a client 

will be or is likely to be adversely affected by his 

representation of another client, or if it would be like-

ly to involve him in representing differing interests, 

except to the extent permitted under DR 5-105(C).ò 
 
[5][6] Counsel representing both A Corporation and 

Benefit Plan assert that they have made a full disclo-

sure to their respective clients and that both have 

consented to the joint representation, waiving any 

possible claim of conflict of interest which may arise. 

A potential or even real conflict of interest may, of 

course, be waived,
FN20

 even in criminal cases. 
FN21

 At 

the moment, A Corporation and Benefit Plan share an 

important common interest in seeking to prevent mi-

suse of their confidences by their former lawyer and 

employee. While their interests may at some time 

diverge, it is for them, once fully informed, to deter-

mine whether their lawyer can be faithful to both of 

their interests. 
 

FN20. Disciplinary Rule 5-105(C) provides: 
 

(C) In the situations covered by DR 5-

105(A) and (B), a lawyer may represent 

multiple clients if it is obvious that he can 

adequately represent the interest of each 

and if each consents to the representation 

after full disclosure of the possible effect 

of such representation on the exercise of 

his independent professional judgment on 

behalf of each. 
 

See Westinghouse Elec. Corp. v. Gulf Oil 

Corp., 588 F.2d 221, 229 & n. 8 (7th 

Cir.1978) (collecting cases); Halperin v. 

Kissinger, 542 F.Supp. 829, 830-32 

(D.D.C.1982). Whether the client is pru-

dent in waiving a conflict is for the client, 

not the court, to decide. But cf. Murphy v. 

Washington American League Base Ball 

Club, 324 F.2d 394 (D.C.Cir.1963) (sepa-

rate representation required for corpora-

tion and individual officer-defendant); Mi-

lone v. English, 306 F.2d 814 

(D.C.Cir.1962) (union and individual of-

ficer-defendant). 
 

FN21.See Cuyler v. Sullivan, 446 U.S. 335, 

347, 100 S.Ct. 1708, 1717, 64 L.Ed.2d 333, 

345 (1980); Holloway v. Arkansas, 435 U.S. 

475, 482-83, 98 S.Ct. 1173, 1178, 55 

L.Ed.2d 426, 433 (1978). 
 
Accordingly, we AFFIRM as much of the judgment 

as dismisses the class action claims in both suits 

without prejudice, *1051 places the case records un-

der seal, and enjoins Doe and co-counsel from com-

municating with other persons to induce them to file 

suit and from disclosing any confidential information 

Doe gained during his employment by A Corpora-

tion. We REVERSE the judgment insofar as it dis-

misses Doe's personal claim with prejudice and RE-

MAND for further proceedings consistent with this 

opinion. Each party shall bear its own costs. 
 
C.A.Tex.,1983. 
Doe v. A Corp. 
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United States Court of Appeals, 

Fifth Circuit. 
UNITED STATES of America, Plaintiff-Appellee, 

v. 
John Richard BECKETT, Defendant-Appellant. 

No. 82-2512 
Summary Calendar. 

 
May 23, 1983. 

 
Defendant was convicted in the United States District 

Court for the Southern District of Texas, Hayden W. 

Head, Jr., J., of possession of an illegally made and 

unregistered sawed-off shotgun, and he appealed. 

The Court of Appeals, Alvin B. Rubin, Circuit Judge, 

held that prosecutor improperly questioned defendant 

as to the illegality of his possession of the firearm as 

a convicted felon, in that such question made an un-

necessary reference to a prior felony conviction and 

implied defendant's guilt of a crime with which he 

was not charged; however, the question was harmless 

error, since defendant had already testified as to his 

prior conviction on direct examination, the trial court 

admonished the jury to consider only the charges 

actually being tried, and there was overwhelming 

evidence of defendant's guilt. 
 
Affirmed. 
 

West Headnotes 
 
[1] Criminal Law 110 1171.1(1) 
 
110 Criminal Law 
      110XXIV Review 
            110XXIV(Q) Harmless and Reversible Error 
                110k1171 Arguments and Conduct of 

Counsel 
                      110k1171.1 In General 
                          110k1171.1(1) k. Conduct of Coun-

sel in General. Most Cited Cases 
Prosecutorial misconduct mars any trial in which it 

occurs and gives grounds for appeal; but a conviction 

should not be set aside if the prosecutor's conduct, 

however wrongful, did not in fact contribute to the 

guilty verdict and was, therefore, legally harmless. 
 
[2] Witnesses 410 350 
 
410 Witnesses 
      410IV Credibility and Impeachment 
            410IV(B) Character and Conduct of Witness 
                410k348 Cross-Examination for Purpose of 

Impeachment 
                      410k350 k. Accusation or Conviction 

of Crime. Most Cited Cases 
Testifying defendant is required to give answers only 

as to whether he has been previously convicted of a 

felony, as to what the felony was, and as to when the 

conviction was had. 
 
[3] Criminal Law 110 1170.5(6) 
 
110 Criminal Law 
      110XXIV Review 
            110XXIV(Q) Harmless and Reversible Error 
                110k1170.5 Witnesses 
                      110k1170.5(6) k. Error Cured by Rul-

ings and Instructions of Court. Most Cited Cases 
      (Formerly 110k11701/2(6)) 
 
 Witnesses 410 350 
 
410 Witnesses 
      410IV Credibility and Impeachment 
            410IV(B) Character and Conduct of Witness 
                410k348 Cross-Examination for Purpose of 

Impeachment 
                      410k350 k. Accusation or Conviction 

of Crime. Most Cited Cases 
In prosecution in which defendant was convicted of 

possession of an illegally made and unregistered 

sawed-off shotgun, prosecutor improperly questioned 

defendant as to the illegality of his possession of the 

firearm as a convicted felon, in that such question 

made an unnecessary reference to a prior felony con-

viction and implied defendant's guilt of a crime with 

which he was not charged; however, the question was 

harmless error, since defendant had already testified 

as to his prior conviction on direct examination, the 

trial court admonished the jury to consider only the 

charges actually being tried, and there was over-
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whelming evidence of defendant's guilt. 18 U.S.C.A. 

§ 922(h); 26 U.S.C.A. § 5861(d, i). 
 
[4] Criminal Law 110 1134.18 
 
110 Criminal Law 
      110XXIV Review 
            110XXIV(L)  Scope of Review in General 
                110XXIV(L)2 Matters or Evidence Consi-

dered 
                      110k1134.18 k. Witnesses. Most Cited 

Cases 
      (Formerly 110k1134(2)) 
To determine whether trial court was correct in hold-

ing that prosecutor's question to defendant had no 

harmful effect, Court of Appeals was required to ex-

amine all of the record evidence. 
 
[5] Criminal Law 110 1981 
 
110 Criminal Law 
      110XXXI Counsel 
            110XXXI(D) Duties and Obligations of Pros-

ecuting Attorneys 
                110XXXI(D)1 In General 
                      110k1981 k. Duty to Allow Fair Trial 

in General. Most Cited Cases 
      (Formerly 110k700(1), 110k700) 
United States Attorney's duty is not merely to secure 

a conviction, even of one against whom the evidence 

is overwhelming; rather, he owes a duty to his em-

ployer, the Justice Department, to the court, and to 

the Republic to execute his office according to the 

highest ethical precepts and to avoid besmirching the 

trial process. 
*519 Richard W. Rogers, III, Corpus Christi, Tex., 

for defendant-appellant. 
 
James R. Gough, Asst. U.S. Atty., Houston, Tex., for 

plaintiff-appellee. 
 
Appeal from the United States District Court for the 

Southern District of Texas. 
 
Before RUBIN, JOHNSON and WILLIAMS, Circuit 

Judges. 
 
*520 ALVIN B. RUBIN , Circuit Judge: 
 
[1] Prosecutorial misconduct, fortunately occurring 

only occasionally, mars any trial in which it occurs 

and gives grounds for appeal. But a conviction should 

not be set aside if the prosecutor's conduct, however 

wrongful, did not in fact contribute to the guilty ver-

dict and was, therefore, legally harmless. For this 

reason, despite the occurrence of improper conduct 

by the prosecutor, we affirm the conviction of John 

Richard Beckett on two counts of possession of an 

illegally made, unregistered, and unidentified sawed-

off shotgun. Because, however, the Assistant United 

States Attorney involved in this case has committed 

repeated acts of misconduct, we decline to condone 

his behavior and direct a hearing to determine wheth-

er he should be disciplined. 
 
Beckett was charged with possession of an illegally 

made and unregistered sawed-off shotgun in violation 

of 26 U.S.C. §§ 5861(c), (d), (i) (1976). One of the 

witnesses who testified against him was an agent of 

the Bureau of Alcohol, Tobacco, and Firearms who 

had previously interrogated Beckett. Beckett took the 

stand in his own defense. During his cross-

examination the prosecutor, Robert Berg, put this 

question: 
 
Q. You also told [the federal agent] that because you 

had been convicted of a felony, you knew that you 

could not have any firearms yourself, didn't you? 
 
[2][3] Besides the unnecessary reference to a prior 

felony conviction, which had been brought out on 

direct examination,
FN1

 this question implied Beckett's 

guilt of a crime with which he was not charged: pos-

session of a firearm by a convicted felon in violation 

of 18 U.S.C. § 922(h) (1976). 
FN2

 Therefore, it was 

obviously improper. 
 

FN1. We set forth rules regarding permissi-

ble cross-examination about prior convic-

tions in a case factually similar to this one. 

United States v. Tumblin, 551 F.2d 1001 

(5th Cir.1977). We reiterate that a testifying 

defendant is required ñ óto give answers only 

as to whether he ha[s] been previously con-

victed of a felony, as to what the felony was, 

and as to when the conviction was had.ô ò 

Id. at 1004 (quoting Tucker v. United States, 

409 F.2d 1291, 1294 n. 1 (5th Cir.1969)). 
 

FN2.Cf. United States v. Singleterry, 646 

F.2d 1014, 1018 (5th Cir.1981) (plain error 
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to question defendant on cross-examination 

about whether he associated with convicted 

felons); United States v. Graham, 325 F.2d 

922, 926 n. 2 (6th Cir.1963) (plain error to 

imply during cross-examination that defen-

dants were drug addicts and had acquired 

drugs for own use). 
 
[4] Defense counsel promptly made a motion for mi-

strial. The court denied the motion and instructed the 

jury ñthe only offense [sic] for which this man is on 

trial are those before you today and those in the in-

dictment.ò Beckett's attorney reurged the motion at 

the end of the defense's evidence, but the court again 

denied it on the basis that, if the remark was error, no 

harm occurred. The jury convicted Beckett on two 

counts: violation of §§ 5861(d) and (i). To determine 

whether the court was correct in holding that the 

question had no harmful effect, we examine the evi-

dence.
FN3 

 
FN3. We must examine all of the record 

evidence because our function is to assess 

the impact of the improper question in the 

context of the entire trial. See United States 

v. Bosby, 675 F.2d 1174, 1185 (11th 

Cir.1982); United States v. Davis, 546 F.2d 

583, 593 (5th Cir.), cert. denied,431 U.S. 

906, 97 S.Ct. 1701, 52 L.Ed.2d 391 (1977). 
 
The manager of an apartment complex in Corpus 

Christi, Texas, sent a maintenance employee to an 

apartment leased to Beckett. The employee discov-

ered a sawed-off shotgun beneath the bed in the 

apartment. He informed the management and the 

security officer, an off-duty Corpus Christi police 

officer, who took custody of the shotgun. The police 

officer delivered the shotgun to Special Agent Martz 

of the Bureau of Alcohol, Tobacco, and Firearms. 

The agent found that the weapon was operable, did 

not have a serial number, and was not registered. 

Beckett made a statement to the agent that the shot-

gun had been brought to his previous residence by 

Christopher Longoria, a 15-year-old, in November 

1981, that Longoria left the shotgun there, and that 

Beckett took it with him when he moved to the 

apartment. 
 
*521 Longoria's mother testified that she overheard 

an argument between Christopher and Christopher's 

father concerning a sawed-off shotgun and that his 

father told Christopher to get rid of the weapon. 

Beckett testified on direct examination that he had 

been convicted of the unauthorized use of a motor 

vehicle when he was 17 years old and that this expe-

rience resulted in his religious conversion and his 

work with troubled youth. He stated that Longoria 

and another youth, John Hill, brought the shotgun to 

the place where he was residing almost two years 

before it was discovered in his apartment. He said 

that he forbade Longoria to take the weapon from the 

house because he feared that it would be used in a 

gang fight; he discovered the gun when he moved in 

March 1982 and told John Hill to get rid of it, and he 

did not see the gun again or know about it until Martz 

questioned him near the end of July 1982. 
 
During the course of Beckett's direct examination he 

testified about his prior conviction. The offensive 

question came in the course of a probing attempt to 

impeach his credibility during a lengthy cross-

examination. 
 
On appeal, Beckett's sole argument is that the prose-

cutor's question referring to the illegality of his pos-

session of a firearm as a convicted felon confused the 

jury and prejudiced him. In a brief whose content, 

apart from frontispiece, certificate, and required re-

citals consists of one and one-half pages, without 

citation of a single case or statute, the government's 

position is, ñUnder the circumstances the question 

asked by the prosecutor regarding appellant's prior 

conviction was at most harmless error.ò There fol-

lows a recital of the facts and a quotation of the 

court's ruling. No effort is made to condone the pros-

ecutor's question. The brief does point out that the 

jury was not informed that possession of a firearm by 

a convicted felon is itself a separate offense. 
 
The appeal is without merit. In United States v. Con-

stant, 501 F.2d 1284 (5th Cir.1974), cert. denied,420 

U.S. 910, 95 S.Ct. 830, 42 L.Ed.2d 840 (1975), we 

affirmed the denial of a new trial for just such an er-

ror on the ground that it was harmless. The defendant 

had been questioned during cross-examination about 

a possible prior conviction, which he denied. The 

prosecution made no attempt to prove its existence. 

We noted that ñ[t]he error in this case is of a type that 

has the potential for great prejudice, but it is not for 

that reason alone an error of constitutional propor-

tions, and therefore must be judged by the standard 

applicable to nonconstitutional errors....ò 501 F.2d at 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1963116656&ReferencePosition=926
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1963116656&ReferencePosition=926
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS5861&FindType=L&ReferencePositionType=T&ReferencePosition=SP_5ba1000067d06
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS5861&FindType=L&ReferencePositionType=T&ReferencePosition=SP_17a3000024864
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1982118263&ReferencePosition=1185
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1982118263&ReferencePosition=1185
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1982118263&ReferencePosition=1185
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1977103492&ReferencePosition=593
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1977103492&ReferencePosition=593
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1977226470
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1977226470
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1974111748
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1974111748
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1974111748
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1975244409
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1975244409
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1974111748&ReferencePosition=1289


  
 

FOR EDUCATIONAL USE ONLY Page 4 

706 F.2d 519, 13 Fed. R. Evid. Serv. 213 
(Cite as: 706 F.2d 519) 

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 

1289. The court found the prosecutor's conduct im-

proper but concluded that the error was harmless be-

cause of the overwhelming evidence of the defen-

dant's guilt. 
 
The evidence against Beckett is also overwhelming. 

Because Beckett had already testified to the fact of 

his conviction during the direct examination and be-

cause the court admonished the jury to consider only 

the charges actually being tried, this question could 

have had but a slight effect, if any, on the jury. 

Therefore, it was harmless. Kotteakos v. United 

States, 328 U.S. 750, 764-65, 66 S.Ct. 1239, 1248, 90 

L.Ed. 1557, 1566 (1946); United States v. Rodriguez, 

573 F.2d 330, 333 (5th Cir.1978); see also United 

States v. Lippner, 676 F.2d 456, 462-63 (11th 

Cir.1982). Accordingly, the court did not err in deny-

ing Beckett's motion for a mistrial. 
 
[5] In this instance the criminal is not to go free be-

cause the prosecutor blundered.
FN4

 But the United 

States Attorney's duty is not merely to secure a con-

viction, even of one against whom the evidence is 

overwhelming. He serves also as the arm of a de-

partment whose title is Justice. He owes a duty to that 

department, to the court, and to the Republic to ex-

ecute his office according to the highest ethical pre-

cepts and to avoid besmirching the trial process.
FN5 

 
FN4.See People v. Defoe, 242 N.Y. 13, 21, 

150 N.E. 585 (1926) (Cardozo, J.). 
 

FN5. In United States v. Bursten, 453 F.2d 

605, 610-11 (5th Cir.1971), cert. denied,409 

U.S. 84, 93 S.Ct. 44, 34 L.Ed.2d 83 (1972), 

we stated that the prosecutor does not have a 

ñhunting license exempt from ethical con-

straints of advocacy.ò We reiterate that ad-

monition today. 
 
*522 Personal responsibility for innocent error 

should be readily forgiven. But error frequently re-

peated must be corrected. Neither the blundering 

prosecutor nor the blundering constable should be 

permitted to blunder forever. The Assistant United 

States Attorney who put the offensive question here 

has been repeatedly found to have committed prose-

cutorial misconduct. In five reported cases we found 

his errors harmless,
FN6

 and in two cases, we reversed 

the conviction because of them.
FN7

 In several of these 

cases, we quoted in full Justice Sutherland's admoni-

tion that the United States Attorney represents a gov-

ernment ñwhose obligation to govern impartially is as 

compelling as its obligation to govern at all; and 

whose interest, therefore, in a criminal prosecution is 

not that it shall win a case, but that justice shall be 

done.ò These words, written a half century ago, re-

main the mandate to a lawyer who bears the proud 

title, United States Attorney. The means he employs 

are as important as the ends he seeks to achieve. He 

must avoid striking foul blows even at culprits, how-

ever guilty. 
 

FN6.See United States v. Montemayor, 684 

F.2d 1118, 1126 (5th Cir.1982) (improper 

comments in jury argument not plain error; 

ñThat such actions do not warrant a reversal 

of this case should not suggest that we ap-

prove of them or that they merit emula-

tion.ò); United States v. Lay, 644 F.2d 1087, 

1089 n. 2, 1091 (5th Cir.) (improper ques-

tion about criminal charge which did not re-

sult in conviction; characterized as ñbrief 

and inadvertentò), cert. denied,454 U.S. 869, 

102 S.Ct. 336, 70 L.Ed.2d 172 (1981); Unit-

ed States v. Okenfuss, 632 F.2d 483, 485-86 

(5th Cir.1981) (improper argument with the 

court and improper conduct during the trial 

not plain error; quoted Justice Sutherland's 

opinion in Berger v. United States, 295 U.S. 

78, 88, 55 S.Ct. 629, 633, 79 L.Ed. 1314 

(1935)); United States v. Handly, 591 F.2d 

1125, 1132 (5th Cir.1979) (improper open-

ing and closing arguments; expressed ñour 

dismay that attorneys would make state-

ments such as those in this case despite the 

Court's repeated disapproval. While recog-

nizing that this appellant's rights were not 

prejudicially affected, we remind prosecu-

tors that improper statement [sic] such as 

these will subject their cases to severe scru-

tiny and could result in reversals of hard-

won convictions.ò) (citation omitted); Unit-

ed States v. Price, 573 F.2d 356, 365 n. 25 

(5th Cir.1978) (improper closing argument 

ñprobablyò would not merit reversal). 
 

FN7.See United States v. Singleterry, 646 

F.2d 1014, 1019 (5th Cir.1981) (ñintention-

ally and purposefullyò questioning the de-

fendant in an improper manner and making 

improper statements in closing argument); 
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United States v. Garza, 608 F.2d 659, 664 n. 

3 (5th Cir.1979) (improper closing argument 

found to be plain error; characterized the 

prosecutor's argument as ñvirtually textbook 

examples of what a closing argument should 

not be;ò quoted Justice Sutherland's opinion 

in Berger ) (emphasis in original). 
 
We have already ñstrictly warnedò Mr. Berg that, 

ñ[your] trial tactics have formed the basis for at least 

three recent appeals to this court.... We shall issue no 

further warnings. To appear as counsel in a federal 

court is a privilege which may be forfeited.ò 
FN8

 The 

district court is, therefore, directed to hold a hearing 

on the question whether Mr. Berg, as a member of 

the bar of its court and ours, should be subject to dis-

ciplinary action.
FN9

 We commend to the district 

judge's attention the opinion in United States v. Mod-

ica, 663 F.2d 1173, 1182-86 (2d Cir.1981) (per cu-

riam), cert. denied,456 U.S. 989, 102 S.Ct. 2269, 73 

L.Ed.2d 1284 (1982). 
 

FN8.Singleterry, 646 F.2d at 1019-20. 
 

FN9. We are compelled to order such a 

hearing lest, in the words of Judge Frank, 

our reprimands to Mr. Berg become ñhelp-

less piety ... actual condonation of counsel's 

... offense, with verbal disapprobation.ò 

United States v. Antonelli Fireworks Co., 

155 F.2d 631, 661 (2d Cir.) (dissenting opi-

nion), cert. denied,329 U.S. 742, 67 S.Ct. 

49, 91 L.Ed. 640 (1946). We are not content 

that our ñdeprecatory words [become] pure-

ly ceremonialò and we are not willing to 

give Mr. Berg yet another ñritualistic verbal 

spanking.ò 155 F.2d at 661. 
 
For the reasons given, the judgment of conviction is 

AFFIRMED. The district court shall, however, con-

duct the proceeding we have discussed contradictori-

ly with Mr. Berg. 
 
C.A.Tex.,1983. 
U.S. v. Beckett 
706 F.2d 519, 13 Fed. R. Evid. Serv. 213 
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United States Court of Appeals, 

Fifth Circuit. 
Helen Y. HALL, individually and on behalf of others 

similarly situated, Plaintiff-Appellee Cross-

Appellant, 
v. 

SMALL BUSINESS ADMINISTRATION, Louis 

Lawn, Wiley Messick and Ardis Jones, Defendants-

Appellants Cross-Appellees. 
No. 81-4319. 

 
Jan. 14, 1983. 

 
Class appeals were taken from judgment of United 

States District Court for the Southern District of Mis-

sissippi, John R. Countiss, Magistrate, in sex discrim-

ination action brought against Small Business Ad-

ministration, and from denial of motion requesting 

that magistrate vacate judgment and recuse himself 

on grounds of appearance of partiality arising from 

his law clerk's conduct. The Court of Appeals, Alvin 

B. Rubin, Circuit Judge, held that: (1) magistrate's 

disqualification was required unless he isolated law 

clerk from all knowledge of and participation in case 

immediately after employment interviews began be-

tween law clerk and plaintiff's counsel; (2) recusal 

motion met timeliness requirement; (3) Small Busi-

ness Administration did not waive its right to seek 

recusal of magistrate; and (4) Small Business Admin-

istration, its regional director, and its district director 

were improperly joined as parties. 
 
Vacated and remanded. 
 

West Headnotes 
 
[1] Judges 227 49(1) 
 
227 Judges 
      227IV Disqualification to Act 
            227k49 Bias and Prejudice 
                227k49(1) k. In General. Most Cited Cases 
Every justice, judge and magistrate is required to 

disqualify himself in any proceeding in which his 

impartiality might reasonably be questioned. ABA 

Code of Jud.Conduct, Canon 3, subd. C(1); 28 

U.S.C.A. § 455. 
 
[2] Judges 227 53 
 
227 Judges 
      227IV Disqualification to Act 
            227k52 Waiver of Disqualification or Objec-

tions 
                227k53 k. In General. Most Cited Cases 
      (Formerly 227k52) 
Although disqualification of justice, judge or magi-

strate where his impartiality might reasonably be 

questioned may be waived, waiver is forbidden un-

less it is preceded by full disclosure on record of ba-

sis for disqualification. ABA Code of Jud.Conduct, 

Canon 3, subd. C(1); 28 U.S.C.A. §§ 455, 455(e). 
 
[3] Judges 227 51(4) 
 
227 Judges 
      227IV Disqualification to Act 
            227k51 Objections to Judge, and Proceedings 

Thereon 
                227k51(4) k. Determination of Objections. 

Most Cited Cases 
Judge should exercise his discretion in favor of dis-

qualification if he has any question about propriety of 

sitting in particular case. ABA Code of Jud.Conduct, 

Canon 3, subd. C(1); 28 U.S.C.A. §§ 455, 455(b, e). 
 
[4] Judges 227 51(4) 
 
227 Judges 
      227IV Disqualification to Act 
            227k51 Objections to Judge, and Proceedings 

Thereon 
                227k51(4) k. Determination of Objections. 

Most Cited Cases 
Judge is required to disqualify himself if reasonable 

person, knowing all circumstances, would harbor 

doubts about his impartiality; however, knowledge of 

all facts implies only knowledge of those that are 

objectively ascertainable, and cannot extend to what 

happens in judge's chambers or to his actual virtue 

because, were that so, test would not be appearance 

of impartiality but absence of actual prejudice. ABA 
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Code of Jud.Conduct, Canon 3, subd. C(1); 28 

U.S.C.A. §§ 455, 455(e). 
 
[5] Courts 106 55 
 
106 Courts 
      106II Establishment, Organization, and Procedure 
            106II(B) Court Officers 
                106k55 k. Ministerial Officers in General. 

Most Cited Cases 
Judge's law clerks are forbidden to do all that is pro-

hibited to judge, and it is duty of law clerk as much 

as that of trial judge to avoid any contacts outside 

record that might affect outcome of litigation. 
 
[6] Judges 227 46 
 
227 Judges 
      227IV Disqualification to Act 
            227k46 k. Relationship to Attorney or Coun-

sel. Most Cited Cases 
Whether law clerk actually affected magistrate's deci-

sion, her continuing participation with magistrate in 

case in which her future employers were counsel 

gave rise to appearance of partiality which required 

magistrate's disqualification unless judge isolated law 

clerk from all knowledge of and participation in case 

immediately after employment interviews began. 

ABA Code of Jud.Conduct, Canon 3, subd. C(1); 28 

U.S.C.A. §§ 455, 455(e). 
 
[7] Judges 227 51(2) 
 
227 Judges 
      227IV Disqualification to Act 
            227k51 Objections to Judge, and Proceedings 

Thereon 
                227k51(2) k. Time of Making Objection. 

Most Cited Cases 
Where counsel for Small Business Administration, 

which was defendant in sex discrimination suit, did 

not know that law clerk for magistrate hearing suit 

had accepted employment with firm representing 

plaintiff class until after trial, then promptly wrote 

law clerk seeking information about her participation 

in case, and, when clerk's response was unsatisfacto-

ry, counsel sought hearing before court, request seek-

ing magistrate's recusal met timeliness requirement. 

28 U.S.C.A. § 455(a). 
 

[8] Judges 227 53 
 
227 Judges 
      227IV Disqualification to Act 
            227k52 Waiver of Disqualification or Objec-

tions 
                227k53 k. In General. Most Cited Cases 
      (Formerly 227k52) 
Where at time law clerk's former employment with 

Small Business Administration was brought to magi-

strate's attention, there was no mention of law clerk's 

letter of resignation from Small Business Administra-

tion in which she expressed her belief that she had 

been victim of sexual discrimination, magistrate and 

his law clerk failed to fully disclose basis on which 

reasonable person might harbor doubts about magi-

strate's impartiality; therefore, Small Business Ad-

ministration did not waive its right to seek recusal of 

magistrate in sex discrimination suit against Small 

Business Administration. 28 U.S.C.A. § 455(e). 
 
[9] Civil Rights 78 1531 
 
78 Civil Rights 
      78IV Remedies Under Federal Employment Dis-

crimination Statutes 
            78k1531 k. Parties. Most Cited Cases 
      (Formerly 78k374, 78k41) 
In any employment discrimination action against 

federal government, head of department, agency, or 

unit, as appropriate, shall be defendant; therefore, 

only administrator, as head of Small Business Ad-

ministration, was proper defendant in sex discrimina-

tion suit brought against Small Business Administra-

tion, consequently, Small Business Administration, 

its regional director, and its district director were im-

properly joined. Civil Rights Act of 1964, § 717(c), 

42 U.S.C.A. § 2000e-16(c). 
*176 Robert S. Greenspan, Marleigh Dover, Attys., 

Appellate Staff, Civ. Div., Dept. of Justice, Washing-

ton, D.C., for defendants-appellants cross-appellees. 
 
Ellis B. Bodron, Vicksburg, Miss., Danny E. Cupit, 

Robert W. Sneed, Jackson, Miss., for plaintiff-

appellee cross-appellant. 
 
Appeals from the United States District Court for the 

Southern District of Mississippi. 
 
Before CLARK, Chief Judge, RUBIN and WIL-
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